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EDITORIAL

It is somewhat surprising that the Minister in the Prime Minister’s department
was startled at the reaction of the Bar towards the proposed Law Academy

Bill. As a former lawyer, he should understand instinctively the threat that the
Bill poses not only to the Bar and its independence but also to the workings of
democracy in this country.

Our Constitution is grounded on the separation of powers. It contemplates the
principles of check and balance that Montesquieu espoused so many hundreds
of years ago. Integral to that check and balance is the Judiciary and its
independence. The phrase ‘independence of the judiciary’ is so oft spoken
that it has perhaps lost its shine. That does not mean it is not as essential as it
was 10, 15 or 50 years ago. It is only through the eyes of independent judges
that justice can be seen, that our society live in peace and true nation building
take place. It does not however end there. In our adversarial system judges
are functionless without lawyers appearing before them. To paraphrase many
a legal luminary, the judiciary and the bar are the twin anchors that give stability
to the ship of state, more so when it travels through troubled waters. The rule
of law has two facets: the independence of the Judiciary and the independence
of the Bar.

The phrase ‘without fear or favour’ is not merely decorative, it goes to the
heart of our roles as lawyers in this society. Our history is a testament to this as
time and time again from the boycott of the ESCAR trials to the defence of
Tun Salleh, shown its willingness to stand up and be counted. In our own way
we have been at the forefront of every major crisis this country has seen in
recent history always ready to discharge the duties that sit squarely on our
shoulders.

Which is why the Bill is worrying. It appears to pave the way to a muzzling of
the Bar. If passed, it seeks to by compulsion force us into a regulatory devoid
not only of the safeguards of the Legal Profession Act 1976, but any safeguards.
It has significant impact on the judiciary as well. All members be they judges,
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lawyers or students, are to be subject to regulations formulated by the Minister.
One wonders whether the Minister appreciates that as a former member of
the Bar, he is within the purview of the Bill.

The Bill itself is vague. It is questionable whether the Bill seeks to regulate
members of the Bar and Judiciary. The fact that the Academy is given this
specific function amongst others lends itself to the conclusion that it does. That
and the fact that the Academy will have any function given to it by written law
only serves to fuel our concern that while the present Minister views the
Academy as being of no concern to the independence of the Bar, a Minister in
the future may have different views. Encroachment on rights must be denied
absolutely. There can be no compromise on issues of national significance,
issues that effectively chart the future of our society. Our history shows that
efforts aimed at encroaching on fundamental rights and duties will incrementally
lead to overwhelmingly fatal conclusions if left unchecked.

We hope that the Minister will pause in his efforts to make the Bill law and
reflect upon the enormity of the probable consequences of his actions. The
unanimity of the Bar in resolving to oppose the Bill is no symptom of paranoia.
On the contrary, it is reason enough to doubt the benefit of the Academy.

Editorial
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THE HARSH MANNER OF DISMISSAL: A WORKER’S
REMEDY AT COMMON LAW AND STATUTE IN SELECTED

COUNTRIES

ASHGAR ALI ALI MOHAMED ∗

The scope of this paper is to analyse the harsh manner of a dismissal from employment, its effect
on a worker’s reputation and mental distress, and to examine whether damages to recompense
the injured reputation and mental distress is recognised. This discussion requires an analysis of
the nature of employment relationship, both from the common law and statutory law perspectives
beginning with an analysis of English law – which is unquestionably the parent legal system,
where case laws are tirelessly seen to be developing the law. One particular case which has been
subject of much scrutiny and want of development, is the House of Lords decision in Addis v
Gramophone Co Ltd [1909] AC 488. It was held that in wrongful dismissal, damages cannot be
increased by reason of the manner of the dismissal whether in respect of his wounded feelings or
the prejudicial effect upon his reputation and chances of finding other employment.

Although the Addis doctrine is not technically binding in other countries, its decision has
had a very great influence on the courts in common law jurisdictions1, the extent to which shall
be mentioned in this paper. The writer has also attempted to show the need to depart from the
Addis doctrine, as have some other jurisdictions and in doing so, will analyse whether the
Constitution of Malaysia grants workers this right to their reputation, honour and dignity by
virtue of the phrase ‘right to life’ in Article 5(1). In addition to this, an analysis will be made to see
whether the Industrial Court has the jurisdiction and power to award damages for injured
reputation and mental distress resulting from the manner of the dismissal.

Introduction

An employer has the responsibility for ensuring the smooth running of their
business ventures including making commercial decisions in order to

improve the viability or effectiveness of their business. In the interest of such
business, under certain circumstances, they are empowered to dismiss workers
from employment and/or to declare redundancies, no matter how demeaning
this might prove in practice. For example, during an economic recession, the
employer may have no choice but to resort to reducing the workforce as a cost

∗  LL.B (Hons); M.C.L. (IIUM); LL.M (Hons) (NZ); Advocate and Solicitor. The writer expresses
his sincere appreciation to the Research Centre, IIUM for the research grant, which made this
research possible for its completion.
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reduction measure in light of unfavourable economic conditions. During such a
period, the employer is justified in depriving workers of their jobs.

The justification in such situations is the survival of the employer’s
enterprise as an economic entity; an employer can legitimately streamline the
organisation towards economic efficiency and productivity. In the same vein,
the employer is empowered to dismiss workers from employment when the
worker has an unsatisfactory work performance or has acted in a manner that
is incompatible with the faithful discharge of his duty to his employer.

However, this prerogative of the employer to dismiss workers from
employment has to be balanced with the employee’s security of tenure, as
workers obviously seek reasonable permanency of tenure. As employment
occupies a central role in a person’s life, providing him with basic income
besides giving a sense of identity and worth, an arbitrary dismissal can be a
distressing experience that carries with it an aspect of social stigma2. It may
also shatter the life of the individual employee as it has both financial and
psychological repercussions3.

At common law, the employer and employee relationship is strictly a private
act regulated by the doctrine of freedom of contract where the agreed terms
and conditions of the contract binds the parties and are enforceable in the
court of justice, irrespective of the inequality of bargaining power4. In reality,

1 England, like many other commonwealth countries including Malaysia, has a system of law
known throughout the world as the Common Law. English law was enforced throughout the
British Empire though many territories are culturally and linguistically different from England.
2 R Smith, Unemployment and Health: A Disaster and a Challenge (Oxford: Oxford University
Press, 1987) 137; J Westergaard; I Noble; A Walker, After Redundancy: The Experience of
Economic Insecurity (Cambridge: Polity Press, 1986) 96.
3 The Donovan Commission of England had succinctly stated, ‘[F]or workers in many situations
dismissal is a disaster. For some workers it may make inevitable the breaking up of a community
and the uprooting of homes and families. Others, particularly older workers, may be faced with
the greatest difficulty in getting work at all’. See, Royal Commission on Trade Unions and
Employers Association 1965-1968 (Donovan Commission) (London: Her Majesty’s Stationary
Office, 1968) para 526.
4 See, Malcolm I Thomis, The Town Labourer and the Industrial Revolution (London: B T
Batsford Ltd, 1974) at 149.
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the doctrine had been described as ‘a command under the guise of an
agreement’5 − merely a mask for letting capitalists keep workers in submission
or to borrow the terminology used by John Stuart Mill, ‘another name for freedom
for coercion’6.

An employer, being in the superior bargaining position, dictates the terms
of the contract7 and the weaker party – the worker8, who desperately sought
employment was frequently not in a position to shop around for better terms. B
Creighton has aptly mentioned that an ‘employee comes to the market place in
a very much weaker bargaining position than the employer. Workers brought
only one thing to the negotiating table: their capacity to work. In other than
highly exceptional circumstances the employer was operating in a buyer’s
market. If a particular individual was not prepared to accept employment on
the proffered terms, the employer would only rarely be unable to find someone
else who would’9. Again, Lord Wedderburn stated, ‘common law assumes it is
dealing with a contract made between equals, but in reality, save in exceptional
circumstances the individual workers bring no equality of bargaining power to
the labour market’10.

Thus, an employer being superior in strategic strength of the bargaining
power, may abort the relationship by serving on the employee a notice of
termination, expressed in the contract of employment or implied reasonable
notice or payment in lieu thereof. In addition to this, the employer may withhold
the reasons for the dismissal and the employee has no right to challenge the
dismissal.

5 Otto Kahn Freund, Labour Relations and the Law: A Comparative Study (London: Sweet and
Maxwell 1965) 18.
6 J S Mill, Principles of Political Economy: With Some of Their Application to Social Philosophy
(London: Routledge and Kegan Paul, 1965) 11.
7 S Webb, Industrial Democracy (London: Longmans, Green, 1920) 217.
8 Only a limited group of people were able to bargain terms according to their satisfaction
including those rare ones with high skill and expertise and those in high demand such as executives,
information technologists, communication engineers, to mention but a few. See, Lord Wedderburn,
The Worker and the Law, 3rd ed (London: Sweet and Maxwell, 1986) 5.
9 B Creighton, 'Reforming the Contract of Employment', unpublished paper delivered at University
of Sydney ACIRRT Fourth Annual Labour Law Conference, Sydney, May 1996.
10 Supra, at note 8.
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Although an employee has protection against wrongful dismissal, his
protection is however strictly limited to notice of termination expressed in the
contract of employment or implied reasonable notice. In other words, the only
remedy an aggrieved employee can effectively recover is damages naturally
arising from the failure to give appropriate notice of termination and the damages
cannot be increased by reasons of the manner of the dismissal, whether in
respect to wounded feeling or prejudicial effect upon his reputation or chances
of finding other employment. Similarly, the employee cannot compel his employer
to reinstate him in employment on the assumption that it would appear to reek
involuntary servitude11.

Realising the inequalities of bargaining power and the inadequacy of the
common law wrongful dismissal in protecting workers job security as stated
above, the International Labour Organisation (hereinafter referred to as the
ILO) in the second-half of the 20th century promoted among others, workers
security of tenure in employment. ILO had initiated the minimum protective
legislation in 1963 by adopting Recommendation No 119 concerning the
‘Termination of Employment at the initiative of the Employer’.

On 22 June 1982, the International Labour Conference adopted the
‘Termination of Employment Convention’ No 158 and associated with it
Recommendation No 166 which was an expansion of the 1963
Recommendation12. The 1963 Recommendation and Convention No 158 of

11 In De Francesco v Barnum (1890) 45 ChD 430, 438, Fry J stated: ‘I should be very unwilling
to extend decisions the effect of which is to compel persons who are not desirous of maintaining
continuous personal relations with one another to continue those personal relations. I have a
strong impression and a strong feeling that it is not in the interest of mankind that the rule of
specific performance should be extended to such cases. I think the Courts are bound to be
jealous, least they should turn contracts of service into contracts of slavery; and therefore,
speaking for myself, I should lean against the extension of the doctrine of specific performance
and injunction in such a manner’.
12 The Convention was adopted in the 68th Session held in Geneva from 2nd to 23rd June 1982,
356 member States voting in favour, nine against and 56 abstentions. See, ‘The 68th Session of
International Labour Conference, June 1982’ (1982) 121 International Labour Review 635, 639.
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1982 significantly influenced many legislatures in the member States. It has
placed restrictions on the freedom of the parties to negotiate terms of
employment thereby placing the employees in a better position than had
previously existed under the common law.

The ILO Convention No 158 of 1982 introduced the concept of ‘unjustifiable
dismissal’ from employment. Since its inception, many countries with common
law jurisdictions have adopted that term in one form or the other. For example,
in England, the term used is ‘unfair dismissal’13; in New Zealand, ‘unjustifiable
dismissal’14; in Malaysia, ‘dismissal without just cause or excuse’15; in Canada
‘unjust dismissal’16 and in Australia, ‘harsh, unjust and unreasonable’17. The
rational underlying the introduction of statutory protection against unfair or
unjustifiable dismissal is to strike a balance between management autonomy
and the protection of the workers’ security of tenure in employment18.

The term ‘unfair’ denotes an action correct in strict legal interpretation,
complying with the letter of the law but morally discreditable. The term ‘unjust’
also carries the same meaning as ‘unfair’. A cause of action is unfair or
unjustified when that which is done cannot be shown to be in accord with
justice or fairness. The statutory provision of unfair or unjustifiable dismissal
has created an entirely new cause of action. Unlike common law wrongful
dismissal where no remedies are made available as long as the dismissal was
lawful although it might have been unjust, in statutory unfair or unjustifiable
dismissal, the protected classes have remedies against dismissal which are
unjust, even though the dismissal might have been lawful.

13 See, for example Employment Rights Act 1996, s 94 (1). The unfair dismissal provision was
first introduced under the Industrial Relations Act 1971, ss 27 – 30 in response to the
recommendation by the Royal Commission on Trade Unions and Employers Association 1965
-1968.
14 See, for example Employment Relations Act 2000, s 103.
15 See, for example Industrial Relations Act 1967, s 20(1).
16 See, for example Canadian Labour Code RSC 1985 (CL2), s 240(1).
17 See, for example Workplace Relations Act 1996 (Cth), s 170 CE(1)(a).
18 H Collins, ‘The Meaning of Job Security’ (1991) 20 Industrial Law Journal 227, 233.
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The statutory unfair or unjustifiable dismissal requires that a dismissal
must be substantively justifiable; for example incompetence in the job,
insubordination, serious misconduct, and a redundancy situation. Further, the
dismissal must be procedurally fair; a worker must be furnished with an
opportunity to present his own version of the facts and the events that have
occurred leading to the dismissal from employment.

Workers security of tenure protected in the Malaysian
Constitution

At this juncture, it is appropriate to note that in Malaysia, the courts have
equated a worker’s security of tenure in employment as akin to a ‘property
right’, which cannot be forfeited except for a just cause and excuse19. Apart
from giving recognition to ‘property right’ in employment, the courts in Malaysia
have recently held that workers’ security of tenure is guaranteed in the Federal
Constitution Article 5(1)20. In arriving at that conclusion, the Malaysian
courts have adopted the dictum of the Indian Supreme Court in Francis
Coralie v Union of India21. In the above case, the Supreme Court has

19 See, for example in Hong Leong Equipment Sdn Bhd v Liew Fook Chuan and Anor [1996] 1
MLJ 481, 509-510 (CA), Gopal Sri Ram JCA stated:
‘... It cannot be gainsaid that Parliament intended to elevate the status of a workman as defined
in the Act [Industrial Relations Act 1967] from the weak and subordinate position assigned to
him by the common law to a much stronger position. The legislature has willed that the relationship
of employer and workman as resting on a mere consensual basis that is capable of termination by
the employer at will with the meagre consequence of paying the hapless workman a paltry sum
as damages should be altered in favour of the workman. It has accordingly provided for security
of tenure and equated the right to be engaged in gainful employment to a proprietary right which
may not be forfeited save, and except, for just cause or excuse ...’ [emphasis in original]
See also Ang Beng Teik v Pan Global Textile Bhd, Penang [1996] 4 CLJ 313, 323 (CA); Malayan
Banking Bhd v Mohd Bahari bin Mohd Jamli @ Mohd Jamal (unreported) (OM No R1-25-134-
94 (High Court Kuala Lumpur) (Abdul Kadir Sulaiman J).
20 See, for example R Rama Chandran v The Industrial Court of Malaysia and Anor [1997] 1
MLJ 145, 190 (FC); Hong Leong Equipment Sdn Bhd v Liew Fook Chua [1996] 1 MLJ 481; Tan
Tek Seng v Suruhanjaya Perkhidmatan Pendidikan and Anor [1996] 2 CLJ 771 (CA); and
Harris Solid State (M) Sdn Bhd and Anor v Bruno Gentil Pereira and Ors [1996] 4 CLJ 747
(CA).
21 [1981] AIR 746 (SC).



The Journal of the Malaysian Bar

INSAF 9

made a luminous guideline as to the interpretation of ‘right to life’ in
Article 21 of their Constitution (equivalent to our Article 5(1)). Bhagwati
J stated that:

‘The fundamental right to life which is the most precious human
right and which forms the arc of all other rights must therefore be
interpreted in a broad and expensive spirit so as to invent it with
significance and vitality which may endure for years to come and
enhance the dignity of individual and the worth of the human
person … the right to live with human dignity and all that goes
along with it namely, the bare necessities of life such as adequate
nutrition, clothing and shelter over the head and facilities for reading,
writing and expressing in diverse forms, free moving about and
mixing and commingling with fellow human beings’22.

In fact, the Indian courts have not restricted ‘right to life’ to right to livelihood
alone, but have given a broad and liberal interpretation to include all other
rights associated with life. For example, right to health and medical care23,
hygienic conditions in the workplace, leisure facilities, opportunities to eliminate
sickness and physical disability of the workman24, the right to receive wages
for minimum substance25 which is regarded as a minimum requirement to enable
a person to live with human dignity26 and the right to a person’s reputation27.

In the same vein, the courts in Malaysia have given a very broad and
liberal interpretation to the term right to life in Article 5(1) of the Federal

22 Ibid, p 753.
23 See, for example Consumer Education and Research Centre v Union of India (1995) AIR 922
(SC); Lambodar Panigrahi v Civil Judge, Athagarh (1996) Lab I C 2790 (Orissa HC).
24 See, for example Kirloskar Brothers Ltd v Employees’ State Insurance Corp [1996] Lab I C
1718, 1721 (SC).
25 See, for example Radhey Shyam v Dist Judge, Moradabad (1997) Lab I C 743 (Alahabad, HC);
V Sattamma v Maize Breeder and Head Agricultural Research Station (1996) Lab I C 1492
(Andhra Pradesh, HC).
26 See, for example Charles Sobraj v Supdt Central Jail Tihar (1978) AIR 1514 (SC).
27 See, for example Sowmithri Vishnu v Union of India [1985] AIR 1618, 1621-22 (SC).
28 Article 5(1) sets out the general notion that no person shall be deprived of his or her life, liberty
and property without due process of law.
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Constitution – a highest ‘positive law’28. As it is a ‘living piece of legislation’29

the Federal Constitution does not spell out each and every aspect of the
fundamental liberties of the citizen, and therefore judicial creativity in
implementing ‘the true brooding spirit of the framers of the Federal
Constitution’30 is therefore, ‘necessary and timely’31. The contemplation is not
only of what has been, but also of what may be32.

Hence, ‘right to life’ in Article 5(1) is not merely confined to physical
existence by declaring that it is unlawful to extinguish or take away another’s
life except by due process of law but includes the right to quality of life and
this necessarily includes right to ‘livelihood’. Thus, Article 5(1) stresses on
the importance of the preservation of life, it is a priceless possession and cannot
be made a mockery of at the whims and fancies of the employer. To deprive a
person of his right to livelihood without just cause or excuse is against the vein
of the Constitution. Therefore, as rightly pointed out by B Lobo, Article 5(1) of
the Constitution provides a substantive right not to dismiss a worker except in
accordance with the law33.

What the courts have been insisting on in adopting the concept ‘property
right’ in employment and by stating that a worker’s right to livelihood is
guaranteed in the Federal Constitution is that a worker has an interest, proprietary
in nature, in the continuation of his employment34. Workers should have a right
to believe that their security of tenure can only be brought to an end with
reasonable justification and not subject to discretionary acts of the employers
as prevalent at common law. In other words, the Constitution imposes a heavy

29 Per Raja Azlan Shah (Ag LP) in Dato Menteri Osman bin Baginda and Anor v Dato’ Ombi
Syed Alwi bin Syed Idrus [1981] 1 MLJ 29.
30 See, for example Utra Badi a/l K Perumal v Lembaga Tatatertib Perkhidmatan Awam [1998]
3 MLJ 676, 691.
31 Per Kang Hwee Gee J in Krishnan Kutty a/l Sanguni Nair v Telekom Malaysia Kawasan Utara
[1999] 4 MLJ 393, 408.
32 See for example, Weems v United States 54 L Fd 793, 801 (1909) (SC, US).
33 B Lobo, ‘Security of Tenure in Employment – Constitutional and Proprietary Rights of
Employees’ [1996] 3 MLJ cxviii, at p cxxiii.
34 P Davies and M Freedland (eds), Labour Law: Text and Material, 2nd ed (London: Weidenfield
and Nicolson, 1981) 428.
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duty on the employer to ‘treat all dismissal with great care and
circumspection’35, they should not deprive workers of their security of tenure
in employment save and except for just cause or excuse. As Finnigan eloquently
stated: ‘an employer having once taken on an employee is bound to continue
until something occurs (including redundancy) which justifies terminating it’36.

Harsh manner of a dismissal: Its impact on workers’
reputation and mental distress

As noted earlier, an employer has the prerogative to dismiss workers from
employment under certain circumstances. However, a purported dismissal must
be executed fairly and in a reasonable manner. It is accepted that anything
done in a harsh and humiliating manner produces undesirable consequences.
Similarly, dismissing workers from employment in such a manner or even
arbitrarily without any explanation can leave them shattered due to the
unpleasant experience.

The arduous circumstances leading to a dismissal of workers include
requiring a Public Relations Manager to perform duties as chauffeur to the
company’s guest37 or asking a production manager to vacate his room and sit
with administrative staff, later to monitor the time spent by employees in the
toilet38 or making an unfounded allegation of criminal misconduct such as being
dishonest39 or committing theft40 or dismissing a worker without an opportunity

35 B Lobo, ‘Whither the Test for Unjust “Constructive” Dismissal in Malaysia?’ [1999] 3 MLJ
xc, at cviii.
36 Finnigan, ‘Equity and Equality in Employment, with Particular Reference to New Zealand’
(1993) NZLJ 402, 405.
37 See, for example Abe Hatome (M) Sdn Bhd Negeri Sembilan v Chan Kuan Hong [1998] 1 ILR
132.
38 See, for example Hybrabend (M) Sdn Bhd v Boey Pak Leng [1998] 1 ILR 333.
39 See, for example Esso Production Malaysia Inc v Aladdin bin Mohd Hashim [2000] 3 MLJ
270 (CA).
40 See, for example Fung Keong Rubber Manufacturing (M) Sdn Bhd v Lee Eng Kiat [1981] 1
MLJ 238 (FC).
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to explain his side of the matter41, demoting or reducing his wages without any
justification, criticising his performance on grounds of malice. All these examples
are quoted from actual cases.

The manner of the dismissal may have adverse consequences on the
aggrieved worker. Suspicion and misconception among the family members
and friends might arise to which he may fall prey. He will be hurt to hear and
be embarrassed by people talking about the abrupt manner of his dismissal. As
Goddard CJ rightly noted, ‘where there is smoke there is fire’42.

Sometimes the manner of a dismissal goes beyond what a person can
handle, the result of which causes him mental distress43. It results in emotional
and physical stress and stress related illnesses such as severe emotional trauma,
anxiety, nervousness, depression and feeling of low self-esteem. It may also
adversely effect an aggrieved worker’s reputation44, which may in turn affect

41 See, for example Phua Been Lee v Syarikat Perniagaan Shiong Heng (The Star, 5 December
2000, p 18): the claimant, a general worker, had served the respondent for 12 years with
satisfactory service, was ‘chased out like a dog’ from the workplace for her failure in receiving
goods from a lorry.
42 Per Goddard CJ in the New Zealand case of Trotter v Telecom Corp Ltd [1993] 2 ERNZ 659,
701.
43 Mental distress is neither a disease nor an intangible thing but a state of disturbing or miserable
mental or emotional condition. It is one’s mental, emotional, and physical responses to irritants
or a threat that disturbs or interferes with one’s every day functioning. A person suffering from
mental distress may experience any of the following, namely, irritability, anger, frustration,
exhaustion, burn-out, lethargy, lack of concentration, anxiety, depression, or insomnia. It has
been medically proven that mental distress is normally associated with ulcers, migraines, poor
digestion, mental breakdown, and cardiovascular disease particularly coronary artery disease.
See, for example Medical and Health Encyclopaedia by Morris Fishbeln (ed) (New York: H S
Stuttman Co, 1963) 850-851.
44 Reputation is defined in the Oxford English Dictionary as ‘the common or general estimate of
a person with respect to character or other qualities; the relative estimation or esteem in which
a person … is held’. As it may take years of effort for some one to develop, build and acquire
reputation, it can be a priceless asset worth of protection. See, Keith R Evans, The Law of
Defamation in Singapore and Malaysia (2nd ed) (Singapore: Butterworth, 1993) 3. Damage to
reputation may arise where the employer intentionally or otherwise subjects an employee to
extreme emotional distress by conduct, which is unreasonable, unwarranted and outrageous. For
example, an employer suggesting without proof that the employee had engaged in acts constituting
criminal conduct, or he is not an honest and trustful person, or is lazy or that that he had
demonstrated an inability to adequately perform the duties of his position and is incompetent.
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his future employment prospects because the prospective employers may regard
the dismissed worker with suspicion. Thus, the damage and the stigma that
befalls a worker harshly dismissed from employment may have far reaching
effects and is likely to remain with him for a long period and probably for the
rest of his life.

The impact of the manner of dismissal on a worker may be elucidated
with reference to some of the cases decided in common law jurisdictions. For
example, in the New Zealand case of Tawhiwhirangi v Attorney General in
Respect of the Chief Executive, Department of Justice45 the plaintiff, a prison
officer, with many years of good service, was suspended from work during an
inquiry into an incident with an inmate named Eden. The suspension was
subsequently quashed, as the allegation against him was not substantiated.
However, an issue was raised with respect to his performance and a letter of
reprimand was placed into his file.

As a result of the allegation against him, and during the period of suspension
and inquiry, he and his wife suffered ill health. His wife suffered a serious
asthma attack and was hospitalised. He suffered from poor health including
hypertension, headache, dizziness, loss of vision, sleeplessness, mood swings,
depression, general lethargy and disinterest. The breakdown in his health was
brought about by the stress of being a victim of unjust treatment which in his
perception at any rate, was deliberately inflicted.

Similarly, in the Canadian case of Pilon v Peugeot Canada Ltd46 the
plaintiff with 17 years of faithful service in the defendant’s organisation was
assured life long employment so long as his work performance was satisfactory.
In defiance of their earlier promise, the employer dismissed the employee in an
abrupt manner without any warning. Ten days after the dismissal, the doctors

The employer may disseminate the allegations involving the worker to individuals who had no
need or justification to know of the allegations, and with the knowledge that the allegations were
false.
45 [1994] 1 ERNZ 459 (EC).
46 (1980) 114 DLR (3d) 378.
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diagnosed a state of acute anxiety. It persisted for over a year of the dismissal
with complaints of chest pain, and being unable to sleep.

Again, in Wallace v United Grain Growers Ltd47 − a Canadian case, the
plaintiff, a top salesman in the defendant’s company, was verbally guaranteed
security of employment provided that his work performance was satisfactory
and that there was no cause to justify his dismissal. He faithfully served the
defendant for almost 14 years before he was dismissed abruptly and without
any explanation. As a result of the manner of the dismissal, there were rumours
in the trade that he had done something reprehensible to lead to his dismissal,
leaving him bewildered and devastated. He had suicidal thoughts and started
seeing a psychiatrist. His mental health and his relationship with his wife
deteriorated.

If however, a dismissal is effected fairly, in good faith, with adequate
notice, the dismissal will be lawful except some distress due to the concern for
future financial income. The disappointment, upset, vexation and anxiety resulting
from the fact of the dismissal is almost an inevitable consequence in wrongful
dismissal. Even if the employer has behaved over-generously, the dismissed
employee may still feel traumatised, aggrieved, insulted and quite vulnerable.
This sort of distress is expected in every kind of dismissal because the very
reason for workers seeking employment is as a source of emolument48. Greig
J quite rightly noted in Brandt v Nixdorf Computer Ltd 49 − a New Zealand
case, that:

‘Any termination of employment is likely to cause upset and, indeed,
to affect the reputation and standing of a person. The higher the
status and responsibility of the employee the greater the effect of
his dismissal. Even if the employer has behaved over generously
and paid a year and a half’s salary there may be still a feeling of

47 [1995] 9 WWR 153 (Man CA).
48 Almost any breach of contract will result in disappointment or mental anguish, but these
grounds are too remote to warrant damages for mental anguish.
49 [1991] 3 NZLR 750, 762.
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aggrieved insult at the dismissal and it is nothing, to reduce that,
for the employee to say to those who might listen to him that he
has been generously treated. In those cases the employee ought
not to have any claim for general damages because of dismissal
in accordance with the terms expressed or implied in his contract’.

It must be noted, there is a clear distinction between ‘fact of dismissal’
and the ‘manner of dismissal’. The former deals with humiliation or injury to
feeling caused by a dismissal and is a natural and probable consequence of a
breach. This ground alone is too remote to warrant any damages. The latter
covers cases, whether or not arising from a breach of contract, such as dismissal
being harsh without any justification, being too sudden or that the manner of
the dismissal has damaged a worker’s reputation.

The issue that this paper will address is whether an aggrieved worker can
recover from his former employer damages for the harsh manner of dismissal
in respect of his wounded feelings or the prejudicial effect upon his reputation
and chances of finding other employment. Perhaps it will be proper to heed the
advice of Justice Mahadev Shanker JCA in Penang Port Commission v
Kanawangi s/o Seperumaniam 50 − a case on wrongful termination of service,
that ‘damages are not awarded simply because the plaintiff has thrown them
at the head of the Court. The loss must be shown to have actually occurred
and also be recoverable in law before the award can be made’51.

Therefore, to succeed in a claim for such damages in a dismissal, besides
merely stating it in the prayers, a causal link between the harsh dismissal and
the mental distress suffered by the aggrieved employee has to be established,
followed by the normal procedure of proof and medical or psychiatric evidence.
Only if satisfied by the court may such award may be allowed.

50 [1996] 3 MLJ 427 (CA). See also S R Fox v Ek Liong Hin Ltd [1957] 23 MLJ 1.
51 Ibid, at p 435.
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(a) Remedy for harsh manner of dismissal:
      The common law approach

As stated earlier, at common law, contract law regulates the relationship between
the parties and the duty of the courts is merely to enforce that which the
parties had agreed52. The general rule in breach of contract, is that the actual
loss suffered is awarded as damages with the aim of placing the complainant,
as far as money can do, into the same position as he would have been in, if the
contract had been performed. For example, if the promisor deliberately breaks
the contract, and if he tenders full compensation to the plaintiff, he does the
latter no wrong. Therefore, damages awarded are merely compensatory and
not meant to punish the defendant. Hence, it does not include aggravated
damages, which are quasi-punitive in nature53 nor does it include exemplary or
punitive damages.

Similarly, in wrongful dismissal54, once notice of termination is properly
communicated, the employer is free to dismiss the employee on any grounds
with no obligation to reveal his reason for the dismissal55. Where there is
impending litigation, the employer may rely on the reasons of dismissal discovered
subsequent to the dismissal56.

52 In the English case of Laws v London Chronical (Indicator) Newspapers Ltd [1959] 1 WLR
698, 700 (CA) Lord Evershed MR stated that ‘a contract of service is but an example of contract
in general, so that the general law of contract will be applicable’.
53 See for example Law Commission Report, ‘Aggravated, Exemplary and Restitution Damages’
(1993) Consultation Paper No 132 para 3.29 where it was stated: ‘Aggravated damages … serve
to increase the damages that could otherwise be awarded, and they increase award because of the
defendant’s conduct. This looks like punishment’.
54 The common law wrongful dismissal arises when the employer breaches the contract by
failing to give the dismissed employee appropriate notice, expressed or implied. See, for example
Wallace v United Grain Growers Ltd (1998) 152 DLR (4th) 1, 39 (SC) (Canada).
55 See, for example Ridge v Baldwin [1964] AC 40, 65; Vasudevan Pillai v Singapore City
Council [1968] 1 WLR 1278, 1284; Malloch v Aberdeen Corp [1971] 1 WLR 1578, 1581 (HL).
56 In Cyril Leonard and Co v Simo Securities Trust Ltd [1971] 3 All ER 1313, 1321, where Sachs
LJ stated that where ‘an employee has in fact been guilty of uncondoned misconduct so grave
that it justifies instant dismissal, the employer can rely on that misconduct in defence of any
action for wrongful dismissal even if at the date of the dismissal the action was not known to
him’. See also Mercer v Whall (1845) 5 QB 447; Ridgway v Hunterford Market (1853) 3 A&E
171; 111 ER 378; Spottwood v Barrow (1850) 5 Exch 110; Boston Deep-Sea Fishing Co v Ansell
(1888) 39 ChD 339; [1886-90] All ER 65, 67.
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Thus, the only remedy a wrongfully dismissed employee can seek
effectively is damages representing wages, which would have been earned
during the proper notice period. Therefore, at common law, damages cannot
be increased by reason of the manner of the dismissal whether in respect of
his wounded feelings or the prejudicial effect upon his reputation and chances
of finding other employment. In other words, damages cannot be recovered
for anxiety and mental distress arising from the manner of his dismissal. Similarly,
no special damages can be recovered for financial loss in respect of damage to
his employment prospects resulting from the manner of a wrongful dismissal.
This statement of the law was based on an observation in the speech of Lord
Loreburn LC in Addis v Gramophone Co Ltd 57, way back in the year 1909.

In the Addis case, the plaintiff had been employed by the defendant as
manager of the defendant’s business in Calcutta, and was paid on a salary and
commission basis. There was a term in the contract of employment that the
plaintiff may be dismissed from employment with six months’ notice. In
compliance with the contract of service, the defendant gave the plaintiff the
required notice in October 1905 and defendant’s clients were notified of that
decision.

In the same period, a successor was appointed who took over the plaintiff’s
job thereby preventing the plaintiff from earning the best commission he could
make. In December 1905, the plaintiff left his employment as the defendant
had made it impossible for him to do his job and commenced an action for
wrongful dismissal58.

The jury found in favour of the plaintiff and awarded him £600 as damages
for wrongful dismissal and £340 for loss of commission. In awarding damages
for wrongful dismissal, the jury had taken into consideration the abrupt and
oppressive way in which the plaintiff’s service was discontinued and the loss

57 [1909] AC 488, 490-491 (HL).
58 According Lord Shaw of Dunfermine, the circumstances leading to his dismissal constituted ‘a
sharp and oppressive proceeding, importing in the commercial community of Calcutta possible
obloquy and permanent loss’, ibid, at p 504.
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he sustained from the discredit thus thrown upon him. On appeal, the Court of
Appeal found no cause of action and thereby entered judgment in favour of the
defendants.

On further appeal to the House of Lords, the only issue before the Law
Lords was whether in a wrongful dismissal, the jury in awarding damages was
entitled to take into consideration manner of the dismissal or as said by Lord
Atkinson ‘harsh and humiliating way of the dismissal’59. Lord Collins aptly
framed the question ‘whether in an action for wrongful dismissal the jury, in
assessing the damages, are debarred from taking into their consideration
circumstances of harshness and oppression accompanying the dismissal and
the loss sustained by the plaintiff from the discredit thus thrown upon him?’60

The majority of Law Lords61 categorically denied this sort of compensation for
the manner of the dismissal.

The exclusion according to Lord Atkinson was because such damages
are exemplary and therefore inappropriate in contractual situations62. His
Lordship then concluded that as long as the plaintiff frames his cause of action
in contract, he is limited to contract remedies, which flow from the breach of
an ordinary commercial contract63. To apply tort principles in measuring
damages in contract cases ‘would lead to confusion and uncertainty in
commercial affairs’64.

59 Ibid, at p 493.
60 Ibid, at p 497.
61 The majority comprised Lord Loreburn LC, Lord Atkinson, Lord Corell, Lord Shaw of
Dunfermline and Lord James of Hereford. Lord Collins expressed the minority view.
62 Ibid, at p 494. A similar view was also expressed by Lord James of Hereford at p 492; Lord
Gorell, at p 501. His Lordship cited three exceptions to the general rule on the measure of
damages for breach of contract, namely: (i) action against a banker for refusing to pay a customer’s
cheque when he has in his hands funds of the customer’s to meet it; (2) actions for breach of
promise of marriage; and (3) action like that in Flureau v Thornhill (1776) 2 W Bl 1078, where
the vendor of real estate, without any fault on his part, fails to make title. His Lordship then
stated that ‘if there be a tendency to create a fourth exception it ought, in my view, to be checked
rather than stimulated’ (Ibid, at p 495).
63 Ibid, at p 496.
64 Per Lord Atkinson, ibid, at p 495.
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Lord Gorell refused to recognise such damages because they did not flow
naturally from the breach nor were they supposed to have been within the
contemplation of the parties at the time the contract was made65. Lord James
of Hereford disallowed such claim through his practical experience when he
was a junior at the Bar. His Lordship stated that ‘during many years when I
was a junior at the Bar, when I was drawing pleadings, I often strove to convert
a breach of contract into a tort in order to recover a higher scale of damages,
it having been then as it is now, I believe, the general impression of the profession
that such damages cannot be recovered in an action of contract as distinguished
from tort, and therefore it was useless to attempt to recover them in such a
case’66.

Lord Shaw of Dunfermline agreed that ‘wrongful dismissal may be effected
in circumstances and accompanied by words and acts importing an obloquy
and causing an injury’67. His Lordship however, favoured the majority and
stated that instead of contract, the law of defamation would provide a remedy
in such cases and that merger of such actions might produce prejudice and
confusion. The dissenting views of Lord Collins maintained that it is within the
competence of the jury to award what are called exemplary or vindictive
damages68.

Thus, for the above, the House of Lords has categorically denied damages
for anxiety, mental distress and injured reputation in wrongful dismissal. The
Law Lords primarily had a commercial interest in mind in reaching its decision.
The philosophy underlying this rule is that disappointment, upset, vexation and
anxiety are an almost inevitable consequence in a breach of contract. They
maintained that such a decision was aimed at ensuring certainty and predictability
in commercial affairs69. In this respect reference may be made to the New
Zealand Court of Appeal’s decision in Mount v Clark Boyce70 where it was

65 Ibid, at p 501.
66 Ibid, at p 492.
67 Ibid, at pp 502-503.
68 Ibid, at p 500.
69 See, Dawson, ‘General Damages in Contract for Non-Pecuniary Loss’ (1983) 10 NZULR
232.
70 [1992] 2 NZLR 559, 569 (CA).
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stated that ‘the Courts have stopped short of giving stress damages for breach
of ordinary commercial contracts. Such damages may be foreseeable, but I
think that the restriction may be seen as justified by policy. Stress is an ordinary
incident of commercial or professional life. Ordinary commercial contracts are
not intended to shelter the parties from anxiety’71.

Apart from the above, other reasons for the denial of such a remedy have
been cited and this includes the fact that stress is inherently difficult to prove.
If such damages were allowed it would engulf the court in a pool of litigation
and fictitious claims succeeding and also the difficulty in assessing the quantum
of damages72. In Baltic Shipping Co v Dillon 73 − an Australian case, Brennan
J stated that:

‘…If the mental reaction to breach and resultant damage were
itself a head of damages, the liability of a party in breach would
be at large and liable to fluctuation according to the personal
situation of the innocent party. If a promisor were exposed to
such an indefinite liability in the event of breach, the making of
commercial contracts would be inhibited, the assignment of a
contractual right would carry new risks for the party subject to
the reciprocal obligation, and trade and commerce would be
seriously impeded …’

As the fabric of English common law, is fundamentally that the rules and
principles are to be found in the ratio decidendi of the decided cases rendered
by the superior courts, the decision of the House of Lords in the Addis case
therefore, makes it trite law. However, despite the Addis rules, there are
indications from recent cases that, in breach of contract, damages might be
recoverable for mental distress in the form of humiliation or indignity. They
have either created new exceptions to Addis doctrine or have sidestepped the
supposed general limitation, preferring to apply the second limb of the rules in

71 Ibid, at p 569.
72 MacDonald, ‘Contractual Damages for Mental Distress’ (1994) 7 JCL 134.
73 (1993) 111 ALR 289, 308 (HC).
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Hadley v Baxendale74. In two categories of cases damages for mental distress
has been awarded, namely:

(a) contract that provides peace of mind and freedom from distress; and
(b) where the plaintiff’s mental distress was a direct consequence of physical

inconvenience caused by the defendant’s breach of contract.

The English Court of Appeal in Jarvis v Swans Tours Ltd75 made this
change. The Court acknowledged that in ‘proper cases’ damages for mental
distress could be recovered. In particular, Lord Denning MR stated, ‘in a proper
case damages for mental distress can be recovered in a contract, just as
damages for shock can be recovered in tort. One such case is contract for a
holiday, or any other contract to provide entertainment and enjoyment. If the
contracting party breaks his contract, damages can be given for the
disappointment, the distress, the upset and frustration caused by the breach’76.

There have been many cases since the Jarvis decision where damages
for mental distress had been allowed in breach of contract without medical
evidence of the mental injury. For example, distress resulting from negligence
by a solicitor77, negligent valuation of property78 and negligence of a building
contractor79. Also where a disc jockey80, and photographers81, fail to attend
wedding receptions, or when inferior wedding facilities are supplied82 or when
a wedding car did not arrived as had been agreed83. Similarly, where there has
been failure to keep pets safely84, in sex discrimination cases85, and in the case

74 (1854) 9 Ex 341; 156 ER 145.
75 [1973] 1 QB 233 (CA).
76 Ibid, at p 237-238.
77 See, for example Cook v Swinfen [1967] 1 WLR 457; Heywood v Wellers [1976] QB 446;
Hayes v Dodd [1990] 2 All ER 815; Silberman v Silberman (1910) SR (NSW) 554; Byrne v
Auckland Irish Society Inc [1979] 1 NZLR 351.
78 See, for example Perry v Sidney Philips and Son [1982] 3 All ER 705; [1982] 1 WLR 1297.
79 See, for example Mattia v Amato [1983] 3 CL 759.
80 See, for example Dunn v Disc Jockey Unlimited Co Ltd (1978) 87 DLR (3d) 408.
81 See, for example Diesen v Samson 1971 SLT 49.
82 See, for example Hotson and Hotson v Payne (1988) CLY 1049.
83 See, for example Cole v Rana (1993) CL May 114.
84 See, for example Newell v Canadian Pacific Airlines Ltd (1976) 14 OR (2d) 752 (Co Ct).
85 See, for example Orlando v Didcot Power Station Sports and Social Club [1996] IRLR 262.
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of physical inconvenience86. These subsequent developments in the law have
‘outstripped the limited vision of the Law Lords in Addis87.

The common denominator in all the above cases is the notion that the
parties should reasonably have foreseen mental suffering as a consequence of
a breach of contract at the time the contract was concluded. In those cases,
damages for mental distress or injured feelings have been recovered as the
contracts were concerned with personal and not commercial interests88. It is
therefore questionable why there should be an exception in contract cases,
when the policy consideration on damages in breach of contract cases is precise
or as Manson CJ in the Baltic case aptly stated, ‘we are then left with a rule
which rests on “flimsy policy foundations” ’89.

However, in the sphere of the contract of employment, Addis v
Gramophone Co Ltd remains the authority. In Cox v Philips Industries Ltd90,
Lawson J allowed damages in respect of mental distress to an employee who
had been wrongfully demoted, after working for 15 years with the defendant.
In this case, a rival company offered the plaintiff a lucrative employment, and
the defendant proposed to give the plaintiff a position with higher responsibilities,
in order to entice him to stay. The plaintiff accepted the stay in the post and
was employed successfully for a year. He then wrote a letter protesting about
his rise in salary. This led to his demotion to a position where the duties were
not properly spelt out, at the same salary.

86 See, for example Burton v Pinkerton (1867) LR 2 Exch 340; Hobbs v LSWRy (1875) LR 10 QB
111, 112; Bailey v Bullock [1950] 2 All ER 1167; McCall v Abelesz [1976] QB 585, 595.
87 Peter R A Gray, ‘Damages for Wrongful Dismissal: Is the Gramophone Record Worn Out’, in
McCallum, Ron; McCarry, Greg; Ronfeldt, Pault (eds), Employment Security (Sydney: The
Federation Press, 1994), p 47.
88 In Rowlands v Collow [1992] 1 NZLR 178, 207 – a New Zealand case, Thomas J distinguished
between a commercial contract and personal contract. He noted that ‘… With commercial
contracts it is most unlikely that such damages will have been foreseeable or within the parties’
contemplation; with contracts of a more personal nature, mental distress could well be a
foreseeable consequence and within the contemplation of the parties …’
89 Baltic Shipping Corporation v Dillon (1993) 111 ALR 239 (HC).
90 [1976] 3 All ER 161; [1976] 1 WLR 638 (QBD).
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As a result of this, the plaintiff suffered mental depression and anxiety,
which was confirmed by the company’s doctor. He was induced to resign, and
brought an action for wrongful dismissal including a claim for mental distress,
which was allowed by the Court. The Court distinguished Addis v Gramophone
because the case before His Lordship was dealing with a breach of contract
that saw the employee being demoted instead of promoted, as had been agreed
upon earlier.

The Court took the view that damages for distress, vexation and frustration,
including consequence of ill-health, may be recovered for a breach of contract
of employment if it could have been said to have been in the contemplation of
the parties that the breach would cause such distress. Lawson J stated that:

‘In breach of contract contrary to the promise that the defendants
had made, did expose him [the plaintiff] to a good deal of depression,
vexation, frustration and indeed leading to ill health … I can see
no reason in principle why, if a situation arises which within the
contemplation of the parties would have given rise to vexation,
distress and general disappointment and frustration, the person
who is injured by a contractual breach should not be compensated
in damages for the breach’91.

However, in Bliss v South East Thames Regional Health Authority92

the Court of Appeal overturned Cox v Philips Industries Ltd. In that case, the
health authority employed the plaintiff as a consultant orthopaedic surgeon.
The health authority in breach of an implied obligation under the contract of
employment without reasonable cause required the plaintiff to submit himself
to psychiatric examination by a consultant nominated by the health authority.
The trial judge awarded, inter alia, £2000 with interest as general damages
for frustration, vexation and distress from the circumstances of the breach of
the contract.

91 Ibid, at p 644.
92 [1987] ICR 700 (CA). See, also Shove v Downs Surgical Plc [1984] 1 All ER 7 (QBD) where
the Addis rules were applied.
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On appeal to the Court of Appeal, the Court agreed that compelling the
plaintiff to submit to a psychiatric examination when there was no mental or
pathological illness was in breach of the implied terms of confidence and trust93.
The question then revolved on whether the trial judge was correct in awarding
damages for mental distress. In overruling the trial judge’s award including the
Cox’s case, Dillon LJ viewed that it was improper to depart from the established
principle of law unless and until the House of Lords has reconsidered its decision
in the Addis case94.

From the above, the application of doctrine of precedent makes the law
potentially rigid and unable to play a pro-active role in reform of the law95. The
judicial application of such rules then takes place as if it was a provision the
legislature has enacted. However regrettable the court’s decision might appear,
the earlier precedent settles the law on the subject matter and any changes
must come from Parliament as the courts are very hesitant to bring about
transformation of a precedent.

(b) The current approach in England

The current state of law at common law is based on the decision of the House
of Lords in Malik v Bank of Credit and Commerce International SA (in
Liquidation) and Mahmud v Bank of Credit and Commerce International
SA (in Liquidation)96 (hereinafter referred to as the Malik case). Lord Nicholls
noted that:

‘...Employers may be under no common law obligation, through
the medium of an implied contractual term of general application,

93 Ibid, at p 715.
94 Ibid, at p 718.
95 The House of Lords are not bound by their earlier decision if the circumstances indicate this
to be necessary in the interest of justice. See, for example Practice Statement (Judicial Precedent)
(1966) 3 All ER 77.
96 [1997] 3 All ER 1 (HL).
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to take steps to improve their employees’ future job prospects.
But failure to improve is one thing, positively to damage is another.
Employment, and job prospects, are matters of vital concern to
most people. Jobs of all descriptions are less secure than formerly,
people change jobs more frequently, and the job market is not
always buoyant. Everyone knows this. An employment contract
creates a close personal relationship, where there is often a
disparity of power between the parties. Frequently the employee
is vulnerable. Although the underlying purpose of the trust
and confidence term is to protect the employment relationship,
there can be nothing unfairly onerous or unreasonable in
requiring an employer who breaches the trust and confidence
term to be liable if he thereby causes continuing financial
loss of a nature that was reasonably foreseeable. Employers
must take care not to damage their employees’ future
employment prospects, by harsh and oppressive behaviour
or by any other form of conduct which is unacceptable today
as falling below the standards set by the implied trust and
confidence term ...’97 (Emphasis added)

In the above case, while the Law Lords had the opportunity of reviewing
Addis they merely distinguished that case on the basis of the different facts of
the two cases. In the Malik case, the plaintiff was not seeking to recover
damages in consequence of the harsh manner of their dismissal as in the Addis
case. In fact, their employment came to an end not by the manner of the
dismissal but because they were made redundant. The bank operated in a
corrupt and dishonest manner, which became widely known when it collapsed.
This stigmatised them and so put them at a disadvantage in the labour market
by reason of their association with the bank. Thus, the appellants were merely
seeking to recover pecuniary loss flowing from the breach of the implied terms
of trust and confidence98.

97 Ibid, at p 8.
98 See, for example Michael Jefferson, ‘Stigma Damages Against Corrupt Companies’ (1998) 19
The Company Lawyer 21, 23.
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In the Malik case, the House of Lords endorsed an implied term of trust
and confidence in a contract of employment ‘as a sound development’99, a
term not known when Addis was decided100. This term has also been described
as ‘implied obligation of good faith’101 and ‘an employer’s obligation of fair
dealing’102. It has been featured in many decisions of the courts in England and
in other Commonwealth jurisdictions. The significance of the implied duty of
trust and confidence lies on the employer ‘in which a balance has to be struck
between an employer’s interest in managing his business as he sees fit and the
employee’s interest in not being unfairly and improperly exploited’103. The
employer is required not to behave in a way ‘which employees cannot be
expected to put up with any longer’104. The type of behaviour that infringes the
implied rule of confidence and trust is a question of fact, which is left to the
courts to determine105.

Below are instances where an employer has been held to have infringed
the implied term of trust and confidence; calling an employee ‘bitch’106 or
accusing an employee of theft without adequate supporting evidence107 or
unjustifiably undermining the authority of a supervisor in the presence of other
employees108. Similarly, dismissing an employee without clear warning109 or

99 Per Lord Steyn in the Malik case supra at note 96, at p 16.
100 Lord Nicholls of Birkenhead (speaking for himself and on behalf of Lord Goff of Chieveley
and Lord Mackay of Clashfern) stated that that ‘Addis v Gramophone Co Ltd was decided in the
days before this implied term was adumbrated. The implied trust and confidence term is now
implied in every contract of employment’, ibid, at p 9.
101 See, for example Imperial Group Pension Trust Ltd v Imperial Tobacco Ltd [1991] ICR 524.
102 See, for example Johnson (AP) v Unisys Ltd [2001] UKHL 13.
103Per Lord Steyn, in Malik’s case, supra at note 96, at p 10.
104 Per Phillips J in British Aircraft Corp Ltd v Austin [1978] IRLR 332. See also Palmanor Ltd
v Cedron [1978] IRLR 303.
105 Halsbury’s Laws of England, Vol 16, p 46.
106 See, for example, Isle of Wight Tourist Board v Coambes [1976] IRLR 413. See also Palmanor
Ltd v Cedron [1978] ICR 1008 (EAT).
107 See Robinson v Crompton Parkinson Ltd [1978] ICR 401 (EAT); Courtaulds Northern
Textiles Ltd v Andrew [1979] IRLR 84 (EAT).
108 See, for example Associated Tyre Specialist (Eastern) Ltd [1977] ICR 218; Waterhouse (Bond
St) Ltd v Lynn [1978] ICR 205.
109 In Waugh v Coleman Consolidated Business [1995] 2 ERNZ 251, the plaintiff was dismissed
for allegedly using obscene language despite various warnings not to utter them. However, at no
stage was the plaintiff informed that what she was doing was offensive to customers, or that the
alleged use of obscene could be heard outside the kitchen, or that there had been complaints from



The Journal of the Malaysian Bar

INSAF 27

assessing an employee’s performance as poor on grounds of malice110 and
refusing an application of the employee for transfer by misrepresenting that
there was no vacancy suitable for the employee when in actual fact there
was111. It can also arise where an employee is demoted or his wages are
reduced without justification112, or where the employer fails to provide a safe
system of work113, or fails to give reasonable support to perform duties without
disruption and harassment114.

Breach of the implied term is regarded as a fundamental breach that goes
to the root of the contract115. It may lead to an employee resigning and claiming
constructive dismissal116. In the Malik case, the House of Lords unanimously

customers. The instant dismissal was held in breach of the implied term of trust, confidence, and
fair and reasonable dealing.
110 See, for example Courtauld’s Northern Textiles v Andrew [1979] IRLR 84.
111 See, for example The Post Office v Roberts [1980] IRLR 347.
112 See Canadian case of Moser v Farm Credit Corp [1993] 2 WWR 122, 125 where Kyle J
stated: ‘There is implied in contract of employment “that an employer will not make such a
substantial change in the duties and status of the employee as to constitute a fundamental breach
of contract”’. See also Cox v Phillips Industries Ltd [1976] 3 All ER 161 (QBD); Lewis v
Motorworld Garage Ltd [1986] ICR 157. In Rigby v Ferodo Ltd [1988] ICR 29 (HL) the
employer unilaterally reduced wages without justification and it was held that an employee was
entitled to recover the difference between the contractual entitlement and the amount paid by
the employer either in damages for breach of contract or debt. See also Bristop Garage (Brighton)
Ltd v Lawen [1979] IRLR 86.
113 See, for example Auckland Electric Power Board v Auckland Provincial District Local
Authorities Officers IUOW Inc [1994] 1 ERNZ 168.
114 See, for example Wigan Borough Council v Davies [1979] IRLR 127.
115 See, for example Woods v WM Car Services (Peterborough) Ltd [1981] IRLR 347, 351
(EAT); Courtaulds Northern Textiles Ltd v Andrew [1979] IRLR 84.
116 Constructive dismissal occurs when an employer breaches the contract of employment
unilaterally and such breach is not accepted by an employee, for example where the employer
unilaterally changes the terms in a contract of employment by demoting the employee and
thereby reducing his wages. The distinction between termination by mutual agreement and
constructive dismissal was illustrated by the Employment Appeal Tribunal in L Lipton Ltd v
Marlborough [1979] IRLR 179, 181: ‘[I]n the first case the employee says “please may I go?”
and the employer says “yes”. In the second case the employee says “you have treated me in
such a way as I’m going without a ‘by your leave’ ”’. Certain conditions must be complied with
before a constructive dismissal can be justified. The test of constructive dismissal was laid down
by the Court of Appeal in Western Excavating (EEC) Ltd v Sharp [1978] 1 All ER 713; (1) that
the employee must show that the employer no longer intends to be bound by one or more of the
essential terms of the agreement; (2) the employee must leave the employment immediately for
reason of employer’s breach and for no other cause; (3) the employer’s breach must be a
significant one, going to the root of the contract, entitling the employee to terminate it without
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endorsed that ‘there can be nothing unfairly onerous or unreasonable in requiring
an employer who breaches the trust and confidence term to be liable if he
thereby causes continuing financial loss of a nature that was reasonably
foreseeable’117. For example, the manner of dismissal besmirched a worker’s
reputation thereby making it difficult for the worker to seek new employment,
or forcing the worker to accept employment offering lower wages than what
would have been expected in the type of work. He may also recover damages
if the harsh manner of the dismissal causes him ill health thereby making him
unfit to secure re-employment. The worker is, however, required to adduce
sufficient evidence of the financial loss suffered and that such loss was not too
remote. Furthermore, it must also be established that such loss must have
flowed naturally from the breach without other intervening causes.

From the above, it is now clear that in England, there is a reasonable
cause of action in breach of the implied obligation of trust and confidence. An
aggrieved worker may be awarded special damages for financial loss in respect
of damage to his employment prospects resulting from the manner of a wrongful
dismissal. This is now settled law.

What remains unresolved is whether at common law, damages can be
awarded in respect of the anxiety and mental distress arising from the harsh
manner of dismissal. In a very recent House of Lords decision, Johnson (AP)
v Unisys Ltd118, Lord Steyn had the opportunity to analyse whether damages

notice, and 4) the worker had not terminated the contract before the employer’s breach. In
Robinson v Crompton Parkinson Ltd [1978] IRLR 61, Kilner Brown J stated: ‘[I]n a contract of
employment, and in conditions of employment, there has to be mutual trust and confidence
between master and servant. Although most of the reported cases deal with the master seeking
remedy against a servant or former servant for acting in breach of confidence or in breach of trust,
that action can only be upon the basis that trust and confidence is mutual. Consequently when
a man says of his employer, ‘I claim that you have broken your contract because you have
clearly shown you have no confidence in me, and you have behaved in a way which is contrary
to the mutual trust which ought to exist between master and servant’ he is entitled in those
circumstances, it seems to us, to say that there is conduct which amounts to a repudiation of the
contract’.
117 See, Malik’s case, supra at n 96, p 8.
118 [2001] UKHL 13 (HL).



The Journal of the Malaysian Bar

INSAF 29

for mental distress resulting from the manner of dismissal could be awarded in
wrongful dismissal, at least an obiter dictum. But His Lordship did not express
for the reason that ‘it was not an issue either before the Court of Appeal or the
House and it would be wrong to express any view on it’.

(c) Application of the Addis doctrine in selected countries

At this juncture, it will be worthwhile to analyse how the Addis doctrine has
been perceived in other common law jurisdictions.

(i) Canada

In Canada, before the Supreme Court in Vorvis v Insurance Corp of British
Columbia119 set their views, the case laws had been in a state of flux120. In the
Vorvis case, the majority departed from the Addis case. McIntyre J (for the
majority) held that damages for manner of the dismissal would be available in
wrongful dismissal provided that the act complained of must also be
independently actionable, for example either in defamation, assault or the
intentional infliction of mental distress. In other words, damages for injured
reputation and mental distress can only be awarded if there is a separate
actionable wrong. The suddenness and callousness of the dismissal without
warning, and without reason does not give rise to an independent actionable
wrong121.

119 (1989) 58 DLR (4th) 193.
120 The Canadian Legal System is based on English Law where until 1949; the Canadian litigants
could appeal, in certain special circumstances to a Judicial Committee of the Privy Council. In
Robin v National Trust [1927] AC 515 it was stated that the House of Lords decision are binding
on the Canadian courts. See, also T G Bright and Co Ltd v Kerr (1939) 1 DLR 193 where Duff
CJ agreed that he was bound by the House of Lords decision. However, since 1949, English
decision is only high persuasive authority, they are not binding. The Supreme Court of Canada
– the highest court in the hierarchy, had firmly stated that it can overrule past cases on compelling
reasons and that they are not bound by the previous decision including decisions of the House
of Lords. See, for example, AVG Management v Barwell Development (1979) 92 DLR 2879.
121 See, for example Killorn v Healthvision Corporation (1997) 143 DLR (4th) 477 (NCCA).
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More recently, the Supreme Court of Canada in Wallace v United Grain
Growers Ltd122 held that the conduct of bad faith in the manner of dismissal is
an additional factor to be considered in computing reasonable notice of
termination of a contract. Delivering the judgment for the majority, Iacobucci J
observed that:

‘… The law should be mindful of the acute vulnerability of
terminated employees and ensure their protection by encouraging
proper conduct and preventing all injurious losses which might
flow from acts of bad faith or unfair dealing on dismissal, both
tangible and intangible. I note that there may be those who would
say that this approach imposes an onerous obligation on employers.
I would respond simply by saying that I fail to see how it can be
onerous to treat people fairly, reasonably, and decently at a time
of trauma and despair. In my view, the reasonable person would
expect such treatment. So should the law ...’123

(ii) New Zealand

In New Zealand, before the High Court in Whelan v Waitaki Meat124

distinguished the Addis case and awarded damages for mental distress, the
House of Lords decision was part of the law of New Zealand125. In the mid-
1980’s, the courts in New Zealand had begun to recognise an implied term of
fair and reasonable treatment in contracts of employment, to the extent that
Cooke P described that ‘it has become a staple of New Zealand Industrial
Law’126. For example, in Auckland Shop Employees IUW v Woolworth’s

122 (1998) 152 DLR (4th) 1.
123 Ibid, at p 37.
124 [1991] 2 NZLR 74.
125 See, for example Cutler v Dimdore (1916) 16 GLR 130; Cowles v Prudential Assurance Co
Ltd [1957] NZLR 124; Bertram v Bechtel Pacific Corporation Ltd (Supreme Court, Whangarei
3 August, 1978, A6/78, Baker J); Blake v LWR Gent Ltd (Supreme Court, Christchurch 18
February 1980, A46/79 Cassey J); Vivian v Coca-cola Export Corp [1984] 2 NZLR 289;
Hetherington v Faudet [1989] 2 NZLR 224, 227.
126 See, for example Brighouse Ltd v Bilderbeck [1994] 2 ERNZ 243, 252.
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(NZ) Ltd127, the New Zealand Court of Appeal held that ‘fair and reasonable
treatment is so generally expected today of any employer that the law may
come to recognise it as an ordinary obligation in a contract of service’. In a
more assuring term, the court in Marlborough Harbour Board v Goulden128

stated that ‘the position has probably been reached in New Zealand where
there are few, if any, relationships of employment, public or private to which
the requirement of fairness has no application whatever. Very clear statutory
or contractual language would be necessary to exclude this elementary duty
...’.

In the Whelan case, the plaintiff who occupied a senior position with
substantial responsibility, a high public profile and with 29 years of service in
the defendant’s company was suddenly dismissed from employment. In awarding
a sum of $50,000 as damages for mental distress, Gallen J adopted the above
implied term and stated that:

‘… [T]he nature and extent of his service was such that combined
with the position he held, I think he was entitled to assume that he
would be treated by his employer in such a manner as to enable
him to retain his dignity within the community and not to have his
status affected by a precipitate act open to misinterpretation. I
think these matters taken together become implied terms of his
contract of service with the defendant and that the defendant in
the circumstances in its turn had an obligation to observe them
…’129

However, in Brandt v Nixdorf Computer Ltd130 Greig J distinguished the
Whelan case and adopted the Addis doctrine. In particular, His Lordship stated
that:

127 [1985] 2 NZLR 372.
128 [1985] 2 N.Z.L.R. 378, 385. See also Richards v Elastomer Products Ltd. [1993] 2 E.R.N.Z.
215, 237 (EC); Ireland v J Rattray and Son Ltd [1992] 3 ERNZ 816, 820 (HC).
129 Supra, at n 124, at p 89-90.
130 [1991] 3 NZLR 750 (HC).
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 ‘The rule in Addis is sound in principle for the reasons which are
set out in the judgments of their Lordships in that case. That, I
think, is reinforced by the clear law that, in any event, an employer
is entitled to terminate employment on reasonable notice’131.

His Lordship further noted that ‘any termination of employment
is likely to cause upset and, indeed, to affect the reputation and
standing of a person. The higher the status and responsibility of
the employee the greater the effect of his dismissal. Even if the
employer has behaved over-generously and paid a year and a
half’s salary there may be still a feeling of aggrieved insult at the
dismissal and it is nothing to reduce that, for the employee to say
to those who might listen to him that he has been generously
treated. In those cases the employee ought not to have any claim
for general damages because of the dismissal in accordance with
the terms expressed or implied in his contract’132.

In late 1990, a Law Commission was established to study the viability and
practicability of the Addis doctrine in New Zealand. The Commission in its
report recommended that in harsh dismissal, damages for humiliation, loss of
dignity, and injury to feeling, should be awarded to an aggrieved worker133.
This recommendation was incorporated into the former Employment Contracts
Act 1991, which empowered the Employment tribunal to include such damages
in its award in favour of the aggrieved workers. This provision is now found in
their Employment Relations Act 2000, s 123(1)(c)(i)134.

131 Ibid, at p 762.
132 Ibid, at p 762.
133 New Zealand Law Commission Representation No 18: ‘Aspects of Damages: Employment
Contract and the Rule in Addis v Gramophone Co’ (Wellington: New Zealand, 1991).
134 The above mentioned section provides that where the Tribunal or the Court determines that
an employee has a personal grievance, it may, in settling the grievance, provide for any one or
more of the following remedies (c) The payment to the employee of compensation by the
employee’s employer, including compensation for – (i) Humiliation, loss of dignity, and injury
to the feelings of the employee. This provision was brought forward from the former s 40(1)(c)(i)
of the Employment Contracts Act 1991.
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(iii) Australia

In the same vein, in Australia, initially the Addis doctrine remained dominant.
For example, in Dyer v Peverill135, Muirhead J accepted that the summary
manner of the dismissal of the worker from employment and the apparent
refusal by the defendant to discuss the matter or to assign reasons, was
unfortunate. His Lordship however, held that ‘this is not a matter which can
affect the assessment of damages, nor has it contributed to my determination
of what was reasonable notice, a consideration tied basically to the contract of
service and the nature of such service rather than the consequence upon
breach’. In Baltic Shipping Co v Dillon136 several members of the High
Court of Australia discussed the Whelan case without any disapproval137. Earlier,
in Byrne v Australian Airline Ltd and Frew v Australian Airlines Ltd138

Gray J stressed on the reluctance of the common law to move from the age of
the gramophone to the age of compact disc, when he stated that ‘high level
appellate courts in Australia have had comparatively few opportunities to
enhance the development of employment law. This is probably because of the
prevalence of industrial awards, not only under the Act139, but also in the
statutory systems of industrial relations which have existed, until recent times,
in all of the states’140.

In Burazin v Blacktown City Guardian141, the Industrial Relations Court
of Australia (Full Court), endorsed the implied term of trust and confidence,
the very purpose being ‘to protect the employee from oppression, harassment
and loss of job satisfaction’142. The Court held that shock, humiliation and
distress suffered from unlawful termination were matters which the trial judge
was entitled to take into account in considering the proper amount of

135 [1979] 2 NTR 1 (SC). See also Thorpe v South Australian National Football League (1974)
10 SASR 17, at pp 38-39 (SC).
136 (1993) 111 ALR 289, 301.
137 Manson CJ, at 301; Deane and Dowson JJ at pp 317-318; and McHugh J, at 335.
138 (1990) 120 ALR 274.
139 The Industrial Relations Act 1988.
140 Supra at note 138, at p 335.
141 (1996) 142 ALR 144.
142 Ibid, at p 152.
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compensation under s 170EE of the Workplace Relations Act 1996 (Cth). It
was further held that ‘it makes no difference whether the same compensation
is also available under the contract claim’143.

(iv) Papua New Guinea

It is interesting to note that in Papua New Guinea, the courts have allowed
damages for injured reputation and mental distress in dismissal from employment
by applying the second limb of Hadley v Baxendale144 − the reasonable
contemplation of the parties of the consequence of a breach of contract. For
example, in Harding v Terepoi Timbers Pty Ltd145, the Court analysed the
Addis case. In recognising damages for mental distress arising from the harsh
manner of the dismissal, Kidu CJ stated that it is within the ‘contemplation of
the parties that if the employee is dismissed in breach of the contract, it is
foreseeable that the effect would be to cause him/her to suffer some degree of
mental distress, frustration or upset. This is only a good common-sense
conclusion’146.

(v) Malaysia

Finally, in Malaysia, the Addis doctrine has been followed in many cases. The
submissive nature to the common law principles may be illustrated with reference
to the former Federal Court’s decision in Fung Keong Rubber Manufacturing
(M) Sdn Bhd v Lee Eng Kiat147. The respondent who was initially charged
for theft of the employer’s property was acquitted of the charge. He applied to
be reinstated into his former position but was declined by the appellant. He
commenced proceedings for wrongful dismissal, and the former Federal Court
cited without apparent disapproval Lord Loreburn’s LC statement which
appeared at the head note of the case.

143 Ibid, at p 154. The Addis doctrine had been followed recently by the Federal Court of
Australia in Martin v Tasmania Development and Resources (1999) 163 ALR 79, 100.
144 (1854) 9 Ex 341; 156 ER 145, 151.
145 [1988] PNGLR 128. See also Hodson v Independent State of Papua New Guinea [1985]
PNGLR 303.
146 Ibid, at p 136.
147 [1981] 1 MLJ 238 (FC).
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Again, in Penang Port Commission v Kanawangi s/o Seperumaniam148

− a case on wrongful termination of service, the Registrar of the High Court
awarded the respondent a round figure of RM$2 million as damages for distress,
anguish, anxiety, inconvenience, embarrassment and humiliation. On appeal to
the Court of Appeal, the High Court’s decision was reversed and the case was
remitted for a retrial. Justice Mahadev Shanker JCA (as he was then) delivering
the judgment of the Court stated that:

‘… Addis v Gramophone Co Ltd … is well-entrenched in the
common law, and damages cannot be awarded for the manner of
the dismissal for his injured feelings or for the loss he may sustain
from the fact that the dismissal of itself makes it more difficult for
him to obtain fresh employment …’149

However, recently, in Kanawangi s/o Seperumaniam v Penang Port
Commission150 − a case remitted by the Court of Appeal to the High Court, for
a retrial151, Faiza Tamby Chik J in the interest of justice analysed the Addis
case and its application in Malaysia. His Lordship described the Addis case in
the terms to what Gopal Sri Ram JCA in Hong Leong Equipment Sdn Bhd v
Liew Fook Chuan and Anor152 described as ‘archaic and unfair’. His Lordship
made the strongest criticism of Addis and in his obiter dictum indicated quite
categorically that Addis does not represent good law. His Lordship’s conclusion
in departing from the Addis doctrine is questionable for the following reasons:

(i) Firstly, His Lordship did not consider the Court of Appeal’s
opinion in the above case, where the Addis case was cited
without apparent disapproval. Furthermore, the Addis
principles were also cited by former Federal Court in Fung
Keong Rubber Manufacturing (M) Sdn Bhd v Lee Eng
Kiat153 without apparent disapproval; and

148 [1996] 3 MLJ 427 (CA). See also S R Fox v Ek Liong Hin Ltd [1957] 23 MLJ 1.
149 Ibid, at p 434.
150 [2001] 5 MLJ 433 (HC).
151 [1996] 3 MLJ 427(CA).
152 [1996] 3 AMR 3181.
153 [1981] 1 MLJ 238, 239 (FC).
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(ii) Secondly, His Lordship after considering the recent House of
Lords decision in the Malik case stated that ‘with this decision
of the House of Lords it can no more be said that the ruling in
Addis v Gramophone Co Ltd is still good law’154. The writer
has noted earlier that the long-standing rule on the availability
of damages for mental distress in harsh dismissal in Addis is
unaffected by Malik as the Law Lords in that case merely
went out of their way to distinguish, and qualify the Addis
principles.

(iii) Further, his Lordship noted that unlike in England, in Malaysia
the law of contract is codified and found in the Contracts Act
and therefore any dispute emanating from a contract should
be resolved by applying the provisions of our Contracts Act.
And where damage arises out of contracts, the governing
provision is s 74 of the Contracts Act. Thus, His Lordship give
some broad approval that a contract exists to regulate an
interpersonal relationship, and it is foreseeable that injured
feelings and distress will inevitably result in the event of
wrongful dismissal.

As noted in the earlier part of this paper, contract law principles are not
appropriate to regulate the employment relationship, which is more of a personal
rather than a pure commercial contract. As aptly noted by Carter and Harland,
the ‘employment contract does not fit all that well into classical contract theory
which is said to assume a paradigm situation of one to one negotiation of all the
terms of an agreement by parties with equal bargaining strength concerned to
maximise their individual positions’155.

It is submitted by this article’s author that while the Addis doctrine is still
binding on the courts in Malaysia because of obiter of the Court of Appeal, the
writer shares the same sentiment expressed by the learned judge in the

154 Supra at note 150, at pp 223-224.
155 J W Carter and D J Harland, Contract Law in Australia (Sydney: Butterworths, 1996) 7.



The Journal of the Malaysian Bar

INSAF 37

Kanawangi case. The author will add that the Addis doctrine is no longer
tenable because it is not keeping with national aspirations and national
development. Further, the ‘right to life’ encompasses not only right to livelihood
but includes right to reputation. The author observes that the Federal Court has
yet to be given an opportunity to decide whether they should switch to the new
and better approach as other jurisdictions have done in light of the recent
development or maintain the Addis doctrine.

Remedy for harsh dismissal: an approach under statutory
unfair dismissal

According to Professor Cyril Grunfeld, the crudity and unavoidable limitation
of the common law contract as applied to the employment relationship was the
main justification for legal intervention156. The statutory unfair or unjustifiable
dismissal was designed ‘to mitigate the rigours of the common law and the
doctrine of equity in governing employer-employee relationship’157. As noted
earlier, the International Labour Organisation through Convention No 158
introduced the term ‘unjustifiable dismissal’ by imposing substantive justification
and procedural fairness in a dismissal.

Unlike common law wrongful dismissal where an aggrieved worker has
no remedy so long as the dismissal was lawful although it might have been
unjust, with statutory unfair or unjustifiable dismissal, the protected classes
have remedies against dismissals which are unjust even though the dismissal
might have been lawful. It places importance on substantive and procedural
justification. In some common law jurisdictions such as England, Canada and
New Zealand, the aggrieved employee may request from the employer a written
statement of the reasons for his or her dismissal, and the employer must provide

156 Prof Cyril Grunfeld, Right to Strike (London: Institute of Economic Affairs, 1986) 50.
157 Per Gopal Sri Ram JCA in Hong Leong Equipment Sdn Bhd v Liew Fook Chuan and Anor
[1996] 1 MLJ 481, 508-509.
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the written statement within the time specified in the Act158.

Further, statutory unfair or unjustifiable dismissal would be resolved before
a specialist court such as an Employment Tribunal (New Zealand), Industrial
Tribunal (England), Adjudicator (Canada) and Industrial Court (Malaysia). The
cases would be resolved speedily, be less expensive and with minimum formality.
The aggrieved employee will have to comply with the strict requirement of the
present statutory limitation period in submitting grievances before the courts.
For example in Malaysia, it is 60 days from the date the workman considers
himself/herself as dismissed159. In England160, New Zealand161 and Canada162

it is three months beginning with the effective date of the termination. While in
Australia the limitation period is 21 days after the day on which the termination
took effect163.

The short time limit has the advantage of providing a solution to an employee
who is already tensed. The sooner he refers the grievance to the court the less
the impact on him, not only because he will be sure that the courts will be
adjudicating the grievance, but also the damage to his employment prospects
would not be so serious.

158 See, for example Employment Rights Act 1996, s 92 (England); Employment Relations Act
2000, s 120(1) (New Zealand); Canadian Labour Code 1985, s 241(1). In New Zealand the
request for a written statement of the reasons for the dismissal must be made within 60 days
after the dismissal or within 60 days the employee has become aware of the dismissal, whichever
is the later and the employer must within 14 days after the day on which the request is received,
provide the statement to the person made the request. In England, the statement of reasons for
the dismissal would be provided to an employee who request for the same and the employer
must provide a statement within 14 days of such a request. In Canada, the statement must be
provided within 15 days from the day the employee made the request.
159 Industrial Relations Act 1967, s 20 (1A).
160 Employment Rights Act 1996, s 112(a).
161 Employment Relations Act 2000, s 114 (1) provides that ‘every employee who wishes to
raise a personal grievance must, subject to subsections (3) and (4), raise the grievance with his or
her employer within the period of 90 days beginning with the date on which the action alleged
to amount to a personal grievance occurred or came to the notice of the employee, whichever is
the later, unless the employer consents to the personal grievance being raised after the expiration
of that period.
162 Canadian Labour Code 1985, s 240(2).
163 Workplace Relations Act 1996, s 170CE(7).
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Unlike common law wrongful dismissal, in the sphere of statutory unfair
or unjustifiable dismissal, reinstatement into the former position is the primary
remedy, in line with Article 10 of the Convention No 158 of 1982. For example,
in England164, Malaysia165, Australia, as well as in the majority of its constituent
territories166, New Zealand167 and Canada168 reinstatement or re-engagement
has been provided as the primary remedy to an unfairly dismissed employee.
However, if the making of such an order proves to be rather impracticable,
then compensation might be ordered in lieu thereof.

The assessment of compensation awarded in the event of a statutory
unfair or unjustifiable dismissal is quite different from common law wrongful
dismissal. For example, in England, the general principle governing calculation
of the compensatory award is provided in s 123 of the Employment Rights Act
1996. It provides that it ‘shall be such amount as the Tribunal considers just
and equitable in all the circumstances having regard to the loss sustained by
the complainant in consequence of the dismissal in so far as the loss is attributable
to action taken by the employer’169. There are six categories under which
compensation falls to be assessed and these are: (i) the immediate loss of
wages; (ii) the future loss of wages; (iii) the manner of dismissal; (iv) the loss
of protection in respect of unfair dismissal or dismissal by reason of redundancy;
(v) the loss of fringe benefits; and (vi) the loss of pension rights170.

164 Employment Rights Act 1996, s 112 (2) (a) & (b).
165 Industrial Relations Act 1967, s 20(1).
166 See, for example Industrial Relations Act 1967, s 20(1); Workplace Relations Act 1996 (Cth),
s 170EE; Industrial Relations Act 1991 (NSW), s 250; Industrial Relations Act 1979, s 23A
(Western Australia); Industrial and Employee Relations Act 1994, s 108 (South Australia).
167 See, for example Employment Relations Act 2000, s 123(a).
168 See, for example Canadian Labour Code RSC 1985 (CL2), s 242(3).
169 The basic objective of a compensatory award is to compensate the employee fully the
financial loss but not to award a bonus. Thus, the plaintiff must take all reasonable steps to
mitigate the loss to him consequence upon the defendant’s wrong and he cannot recover damages
for any such loss which he could have avoided. However, a basic award cannot be reduced on
grounds of a failure to mitigate. See, for example Lock v Connell Estate Agents [1994] IRLR 444
(EAT).
170 See, for example Northern Tool Co Ltd v Tewson [1973] 1 All ER 183; Tidman v Aveling
Marshall Ltd [1977] ICR 506. When assessing compensation, the Tribunal will not fix a sum for
each of the above relevant heads, but a single sum fixed with reference to all of the above factors.
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Thus, in assessing the appropriate award for compensation, the Industrial
Tribunal may have regard to the harsh manner of the dismissal that reflects
adverse publicity and its effect on the employees’ status in the community. In
Vaughan v Weighpack Ltd171 it was noted that the manner of the dismissal
may become relevant in the assessment of compensation only if there is cogent
evidence that the manner of the dismissal has caused financial loss, such as for
example, by making it more difficult to find future employment. This has also
been recently reaffirmed in the House of Lords decision in the Malik case,
that in unfair dismissal, the manner of the dismissal is relevant in the computation
of reasonable compensation. In particular, Lord Steyn stated that:

‘... Provided that a relevant breach of contract can be established,
and the requirements of causation, remoteness and mitigation can
be satisfied, there is no good reason why in the field of employment
law recovery of financial loss in respect of damage to reputation
caused by breach of contract is necessarily excluded. I am
reinforced in this view by the consideration that such losses
are in principle recoverable in respect of unfair dismissal ...
It is true that the relevant statute does not govern the appeals
under consideration. But in the search for the correct common
law principle one is not compelled to ignore the analogical force
of the statutory dispensation ... Not only does legal principle not
support the restrictive principle, which prevailed in the Court of
Appeal, but there are no sound policy reasons for it ...’172

(Emphasis added by the writer).

Similarly, in Australia the Industrial Relations Court of Australia (Full Court)
in Burazin v Blacktown City Guardian Pty Ltd173 adopted a wider
interpretation to the word ‘compensation’ in s 170EE(2) of the Workplace

171 [1974] IRLR 105, 107 (NIRC). See also Brittains Arborfield Ltd v Van Uden [1977] ICR 211,
216.
172 Supra, at note 96, at p 21.
173 [1997] 142 ALR 144.
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Relations Act 1996 (Cth)174. It was stated that in unfair dismissal, compensatory
damages are not restricted to pecuniary losses alone but may include in its
assessment the non-pecuniary loss flowing from the harsh, unjust and
unreasonable termination of the employment contract.

In Canada, the Canadian labour Code RSC 1985 states that the adjudicator,
in computing appropriate compensation to be awarded to an unjustly dismissed
worker, can include firstly, the harsh and unfair manner in which the dismissal
took place, secondly, the effect of the dismissal on the employee’s career
development and thirdly, the prospect for alternative employment. If the unjust
dismissal unnecessarily imposed a severe hardship on the employee, the award
may be higher than normal175.

In New Zealand, damages for humiliation, loss of dignity and injury to
feelings have been incorporated into the Act. For example, s 40(1)(c)(i) of the
former Employment Contracts Act 1991176 expressly provided for ‘the pay-
ment to the worker of compensation by the workers employer, including com-
pensation for (i) humiliation, loss of dignity and injury to feeling of the work-
ers’. The above provision has been retained and is currently found in the Em-
ployment Relations Act 2000, s 123177.

174 The above section provides that:
‘If the Court thinks, in respect of a contravention of a provision of this Division ... constituted
by the termination of employment of an employee, that the reinstatement of the employee is
impracticable, the Court may, if the Court considers it appropriate in all the circumstances of the
case, make an order requiring the employer to pay to the employee compensation of such
amount as the Court thinks appropriate’.
175 Ibid, s 243(1).
176 Employment Contracts Act 1991, s 40(1)(c)(i). In the former Industrial Relations Act 1973,
s 117(7)(c), (NZ), the courts in New Zealand have given a wider interpretation to the term
‘compensation’ to include an award for damages for mental distress. For example, in Canterbury
Clerical Workers Industrial Union of Workers v Aabaas Bros Ltd [1985] ACJ 548, an employee
constructively dismissed was awarded $1000 in addition to wages as compensation. It was
stated that ‘the action of the employer were destructive of the contract of employment, includ-
ing such fear and stress into the continuation of the employment become untenable as a result of
the employers action’. See Alexander Szakat, ‘Wrongful and Unjustifiable Dismissal: Damages
and Compensation: A Case for Reform’ (1979) NZLJ 13.
177 The above section provides that: ‘Where the Authority or the Court determines that an
employee has a personal grievance, it may, in settling the grievance, provide for any one or more
of the following remedies:
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In Malaysia, by virtue of the Industrial Relations Act 1967, the Industrial
Court was set up to resolve disputes arising from the relationship between
employer and workmen including their trade unions. A dismissed worker who
is dissatisfied with his dismissal can adjudicate his grievance in the Industrial
Court through the recommendation of the Minister of Human Resources and
Manpower178. Further, the sole remedy for dismissal without just cause or
excuse is reinstatement or as Gopal Sri Ram JCA stated ‘in the industrial law
the usual remedy for unjustified dismissal is an order of reinstatement. It is
only in rare cases that reinstatement is refused’179. In practice however, the
reinstatement order is seldom granted180. Many reasons have been cited for
the refusal to award a reinstatement order, and these include: (a) deterioration
in the personal relationship between the parties; (b) disappearance of the mutual
obligation of trust and confidence; (c) contributory fault on the part of the
employee justifying the dismissal; (d) abolition of the post held by the complainant;
(e) delay between dismissal and the determination of the grievance; (f) the
possibility that there might be disruptive behaviour especially in small
organisation; and (g) subsequent events such as bankruptcy of the employer or
lay-off of the workers.

(a) Reinstatement of the employee in the employee’s former position or the placement of the
employee in a position no less advantageous to the employee;
(b) The reimbursement to the employee of a sum equal to the whole or any part of the wages or
other money lost by the employee as a result of the grievance;
(c) The payment to the employee of compensation by the employee’s employer, including
compensation for -
(i) Humiliation, loss of dignity, and injury to the feelings of the employee; and
(ii) Loss of any benefit, whether or not of a monetary kind, which the employee might
reasonably have been expected to obtain if the personal grievance had not arisen’.
178Jurisdiction of the Industrial Court is limited to the dispute referred to it by the Minister who
determines the scope and nature of the issues referred to the court. The Court has no power or
authority to deal with a matter outside the reference. See, for example All Malayan Estates Staff
Union v Golden Hope Plantation Bhd and Anor [1994] 2 MLJ 699 (HC).
179 Per Gopal Sri Ram JCA in Koperasi Serbaguna Sanya Bhd (Sabah) v Dr James Alfred
(Sabah) and Anor [2000] 3 CLJ 758 (CA). In Kumpulan Jerai Sdn Bhd, Rengam v National
Union of Plantation Workers and Anor [1996] 3 MLJ 221, 238 (HC), Low Hop Bing J stated
that: ‘The ordinary, popular and natural meaning of the word “reinstate” is “to replace the
workers to the position from which they were dismissed and to restore the status quo ante the
dismissal” ’.
180 See, for example Appendix A.
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Therefore, where reinstatement is not an appropriate remedy, the Court
has the discretion to award compensation in lieu thereof. In Hotel Jaya Puri v
National Union of Hotel, Bar and Restaurant Workers and Anor, 181 Salleh
Abbas FC stated that ‘if there is a legal basis for paying compensation, the
question of amount of course is very much a matter of the discretion which the
Industrial Court is fully empowered under s 30 of the Industrial Relation Act’.
In Talasco Insurance Sdn Bhd and Mohd Anuar bin Abu Kassim182 the
Industrial Court noted, ‘the amount of compensation should neither be too low
nor too generous, and a balance is required to be struck between the two
competing claims. Compensation in each case will depend on the peculiar facts,
circumstances and substantial merits of the case, and be assessed in accordance
with equity and good conscience under s 30(5) of the Industrial Relations Act
1967’.

The Act however, provides little guidance in the assessment of
compensation apart from laying down a referral of certain matters to be
considered. This includes equity and good conscience, public interest, the
financial implications and the effect of the award on the economy of the country
and on the industry concerned and/or probable effect in related or similar industry.
Although there is no mention of the manner of the dismissal as a matter to be
taken into consideration in the assessment of compensation, it is the author’s
opinion that the manner of dismissal can be included in the notion of equity and
good conscience.

In practice however, the Industrial Court acts within the universally
accepted principles in which compensation in lieu of reinstatement is calculated
– that is at the usual rate of one month’s salary for each completed year of
service. The court however, has discretion to award a greater amount having
regard to particular facts, circumstances and substantial merits of the case
that is to be assessed in accordance with equity and good conscience under s
30(5) of the Act. For example, in KFC Technical Services Sdn Bhd v Industrial
Court of Malaysia183, the claimants were dismissed from employment due to

181 [1980] 1 MLJ 109 (FC).
182 Award 53 of 1991.
183 [1992] 1 MLJ 564, 570 (HC).
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their involvement in trade union under the guise of redundancy. Reinstatement
was refused but compensation in lieu of reinstatement was ordered, calculated
on the basis of two months wages for each year of service as punitive damages.
Apart from ordering reinstatement or compensation in lieu of reinstatement,
the Industrial Court may award back wages from the date of dismissal to the
date of the conclusion of the hearing, subject to a maximum of 24 months184.

The question of whether the Industrial Court may include in its award
damages for injured reputation and mental distress flowing from the harsh
manner of the dismissal has neither been contested nor addressed by the
Malaysian Industrial Court. In many cases, the manner of the dismissal was
reprehensible but such damages were not even pleaded, for example:

(a) In Phip (Johor) Sdn Bhd, Johor v Hee Ai Ching185, the claimant’s
dismissal was due to her active involvement in trade union activities,
but the employer falsely alleged that she had committed theft and was
an alcoholic;

(b) Hybrabend (M) Sdn Bhd v Boey Pak Leng186 − a production manager
was the subject of a humiliating and disgraceful manner of dismissal.
He was asked to vacate his room and sit with the administrative staff,
then to monitor the time spent by the employees in the toilet. Later, he
was forcefully ordered to leave the factory, his belongings were also

184 Practice Note No 1 of 1987 clause 4(a) provides that: ‘Backpay in full from date of dismissal
to date of conclusion of hearing, subject to a maximum of 24 months. The practice note provides
a form of guideline to ensure some form of uniformity and consistency in the award of backpay.
In Utusan Melayu Bhd and National Union of Journalist (Award No 258 of 1992), the Industrial
Court expressed the view that there was no statutory restriction in limiting backwages up to a
maximum of 24 months. The Court stated that: ‘… the ultimate responsibility of this court,
with its aim of maintaining industrial peace and harmony, is to balance the interests of the
workers and the interests of the employers as well. Our duty is to ensure that social legislation
should not only guarantee benefits to the workers, but also to ensure that no serious repercussion
to the employer will ensure as a result of our awards …’
185 [1996] 2 ILR 946.
186 [1998] 1 ILR 333.
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removed, the office keys were confiscated from him, and he was barred
from entering the factory; and

(c) In Phua Been Lee v Syarikat Perniagaan Shiong Heng187 the
claimant, a general worker, with 12 years of satisfactory service in the
defendant company, was ‘chased out like a dog’ from the office for
her failure in receiving goods from a lorry.

In the above cases, damages for humiliation and injured feelings should
have been pleaded for the reason that these employees were humiliated and
ridiculed before being dismissed. The employer had no right to treat these
employees in this way. It is to be noted that if such damages had been pleaded
in the above cases, it will be true to say that they would have been given
consideration by the court and may have been awarded, as there is nothing in
the Act that prevents the court from awarding such damages. The key words
to be noted in s 30(6) of the Industrial Relations Act 1967 are that the ‘Court
shall not be restricted’ and ‘may include in the award any matter or thing
which it thinks necessary or expedient’. In other words, the Industrial Court
has the discretion and power to award on ‘any matter or thing’ it thinks fit and
this may include reinstatement, compensation and even compensation for injured
reputation and mental distress.

Further to this, the Constitution guarantees a person’s right to life, which
includes a person’s right to livelihood. In Lembaga Tatatertib Perkhidmatan
Awam Hospital Besar Pulau Pinang and Anor v Utra Badi K Perumal188,
Court of Appeal has extended the ‘right to life’ to include right to reputation,
which is part and parcel of human dignity. Justice Gopal Sri Ram JCA stated
that:

‘… The authorities are now well settled that the punishment of
dismissal deprives a person of his livelihood and therefore of his
“life” within the meaning of that expression in Art 5(1) of the

187 The Star, 5 December 2000, p 18.
188 [2000] 3 CLJ 224 (CA).



The Journal of the Malaysian Bar

            The Harsh Manner of Dismissal: A Worker's Remedy
               at Common Law and Statute in Selected Countries (2002) XXXI No 246

Federal Constitution. .… Similarly, when a person is deprived of
his reputation, it would in my judgment, amount to a deprivation of
“life” within Art 5(1) of the Federal Constitution. The right to
reputation is part and parcel of human dignity. And it is the
fundamental right of every person within the shores of Malaysia
to live with common human dignity …’189

Thus, protection of one’s reputation, honour and dignity is a priceless
possession, an integral part of the rightful meaning of life and cannot be made
a mockery of at the whims and fancies of the employer. Hence, in Malaysia
not only is a worker’s security of tenure guaranteed in the Constitution, but so
is his reputation. Tampering with the honour and dignity of another, humiliating
and inflicting mental distress must therefore receive sustenance from the sanction
of the laws of the land and must not go unnoticed. It is the writer’s submission
that the provisions of the Industrial Relations Act 1967 must be read not only in
light of the objectives of the Act but also a person’s fundamental constitutional
right to life as contained in Article 5(1).

Conclusion

It is undeniable that all workers must be treated fairly and reasonably. Whenever
dismissal is contemplated, it must be carried out in a justifiable manner, without
inflicting emotional distress or injuring the workers’ reputations. A harsh,
offensive or humiliating manner of dismissal is a reprehensible act and should
not be tolerated as it infringes the basic principles of human rights as enshrined
in Part II of the Federal Constitution. In the sphere of statutory unfair dismissal,
the special courts are allowed to take into consideration the manner of the
dismissal as one of the factors for the assessment of appropriate compensation
to be awarded to an aggrieved worker. However, in the sphere of common law
wrongful dismissal, damages for mental distress have been excluded, although
recently, the courts in England have recognised financial loss in respect of

189 Ibid, at p 239.
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damage to reputation caused by breach of the implied terms of trust and
confidence.

As mentioned earlier, it has been argued that the drawbacks of awarding
damages for mental distress in a dismissal are threefold; firstly, commercial
contracts as a matter of policy are not intended to shelter the parties from
anxiety and mental distress; secondly, that damages due to stress cannot be
fixed with a degree of certainty190; and thirdly, there is doubt as to genuineness
of the claim or that if damages were allowed, it might lead to a floodgate of
fictitious claims. These arguments can however be rebutted.

With reference to the first argument, recently, the common law courts
have recently become in favour of treating contracts of employment as personal
contracts and not ordinary commercial contracts as had been the previous
practice. Therefore, because they are no longer regarded as commercial
contracts, it would not go against policy to award damages for humiliation and
mental distress in a harsh dismissal.

To counter the second argument, it must be noted that ‘law is not an exact
science’, thus, damages cannot be measured upon some arithmetical calculation.
Any award of damages for harsh manner of dismissal should be fair and just to
both parties. In assessing the appropriate amount, the court will exercise common
sense based on general experience and knowledge of the economic and social
affairs of life191.

There must be evidence, medically or otherwise of the extent of the
emotional injury suffered; it is the consequences for the employee which must

190 How much compensation should be awarded to relieve the injured reputation and mental
distress resulting from the harsh dismissal? What are the factors that the court has to consider
when awarding such damages?
191 See, for example Jarvis v Swans Tour Ltd [1973] QB 233 (CA), Lord Denning MR made
reference to the difficulty of the assessment of damages for mental distress in breach of contract.
His Lordship stated that ‘it is no more difficult than the assessment which the courts have to
make everyday in personal injury cases for loss of amenities’ (at 238). In Jackson v Horizon
Holidays [1975] 1 WLR 1468 (CA), His Lordship stated that assessing damages for mental
distress in breach of contract ‘is the task of the judges to do the best they can’.



The Journal of the Malaysian Bar

            The Harsh Manner of Dismissal: A Worker's Remedy
               at Common Law and Statute in Selected Countries (2002) XXXI No 248

be taken into account in assessing the appropriate level of compensation. The
conduct of the employer, methods used to remove the employee, whether
callously, suddenly or arbitrarily, the manner in which the worker was informed
and the status of the worker are some of the factors to be considered to find
liability against the employer for such damages.

However, trauma resulting from one’s own excessive emotion and
hypersensitive reaction to the situation is not actionable for such damages. If
ever a line has to be drawn on the basis of claims this can be done in future
research on the quantum of damages to be awarded to compensate a worker
his injured reputation and mental distress.

Lastly, with reference to the third argument, advancement of medical
science has made it possible to recognise genuine psychological injuries
irrespective of any accompanying physical injuries192. The doubt that the claim
may not be genuine can be countered with the requirement of evidentiary
burdens. Similarly, the argument that if such damages were allowed it would
lead to a flood of fictitious claims has to be ignored with the advancement of
medical science. In the sphere of the law of torts, initially the courts were
reluctant to award damages for mental distress in nervous or emotional shock
cases or what the courts prefer to call ‘post traumatic stress disorder’. However,
today, damages for mental distress are readily awarded on proof of genuine
trauma. To recover damages, it is sufficient to establish reasonable apprehension
or fear of physical injury without establishing actual physical injury193.

192 Law Commission had ruled out such compensation on the basis of being inherent difficult to
prove. See, Law Commission Consultation Paper No 132, Vol 23 (London: Butterworths, 1995)
p 255 at para 2.15.
193 The claimant must have suffered a recognisable psychiatric illness or condition other than
just suffering from grief or deep unhappiness and the claimant must have witnessed the harrowing
accident or disaster or even come up to its aftermath almost immediately. The courts have
stretched the law to include rescuers. Here motive or conduct of the defendant is not relevant.
Damages awarded are not intended to punish the defendant for his reprehensible conduct or to
deter others from indulging in similar conduct. See, for example Hambrook v Stokes Bros [1925]
1 KB 141, 162.
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Expert opinion can be sought to provide relevant information of psychiatric
consequence of the dismissal. It must be emphasised that trauma resulting
from one’s own excessive emotional reaction to the situation is not actionable
for such damages. As rightly pointed out by Lord Styen in the Malik case,
where ‘the requirement of causation, remoteness and mitigation can be satisfied,
there is no good reason why in the field of employment law recovery of financial
loss in respect of damage to reputation caused by breach of contract is
necessarily excluded’. The same goes for damages for mental distress.

It must be stressed at this stage, that awarding damages for injured
reputation and mental distress in harsh manner of a dismissal, apart from
hindering arbitrary dismissal, is to compensate the affected worker over the
humiliation, distress or loss of dignity. It is intended to lessen the applicant’s
sense of injustice and is not intended to punish the defendant for his reprehensible
conduct or to deter others from indulging in similar conduct.

In this situation, there is neither the question of defamation, nor the question
of exemplary or aggravated damages, it is purely compensation for the injury
sustained by the complainant. As Chief Judge Goddard aptly stated in Trotter
v Telecom Corp of New Zealand194 − a New Zealand case, ‘money can
replace a material loss but cannot undo suffering. It can only make up so far as
money can ever do, for the fact of the suffering having had to be sustained and
borne’. The author fully supports the statement of Peter R A Gray that if
damages for mental distress are recognised in dismissal cases, ‘it is likely that
employers would be motivated to deal much more fairly with their employees
before dismissing. Full inquiries and opportunities for employees to refute
allegations against them would be likely to replace instant decisions’195.

194 [1993] 2 ERNZ 657, 700 (EC).
195 Peter R A Gray, ‘Damages for Wrongful Dismissal: Is the Gramophone Record Worn Out’ at
supra at n 87, p 47.
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SHOULD LAW FIRMS RESTRUCTURE: IS THE TREND
TOWARDS INCORPORATION OR LIMITED LIABILITY OR

MULTI–DISCIPLINARY PRACTICES?

DATO’ DR CYRUS V DAS ∗

Introduction

It is one of the ironies of the Legal Profession Act 1976 and its predecessor
the Advocates & Solicitors Ordinance 1947, that whilst it purports to govern

the conduct of practising lawyers in every respect it is generally silent on law
firms and how they should be structured. The statute is directed at the lawyer
as an individual carrying on legal practice and not at the organisation he has
formed for that purpose.

The legal profession in Malaysia is less than 200 years old. The first
qualified person was registered as a ‘law agent’ in Penang in November 1808
under the Charter of Justice of 18071. It is apparent from the Kyshe Reports,
being the earliest series of law reports in Malaysia, that the early legal
practitioners were sole practitioners like the single barrister in England whether
practising on the litigation or conveyancing side.

An established legal system in Malaya first grew in the Straits Settlements
of Penang, Malacca and Singapore2. Along with that development emerged a
number of legal firms usually of not more than two partners working together.
Their legal work often centered around the town they were located. However,
with British expansion into the Malay States in the late 19th century, and the
formation of the Federated Malay States, an assizes system developed where

∗  LL.B (Hons) Ph.D, President, Commonwealth Lawyers Association, Past President, Bar
Council of Malaysia.
1 See, Justice Through Law: Fifty Years of the Malaysian Bar, 1947 – 1997 (published by Bar
Council of Malaysia, 1997) at p 1.
2 Kuala Lumpur and Ipoh were the other places outside with a significant commercial activity.
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the court sat at major towns on circuit throughout Peninsula Malaya. The
development of this system led to the establishment of single proprietor and
partnership law firms in many of the assize towns3. These were the early
beginnings of the legal system in Malaya as we know it. The growth of legal
firms alongside it was a collateral development as part of the changing legal
landscape.

As the legal system evolved and became more complex, with the changing
political and business climate, legal firms sought to respond to the changes.
Thus the period after the Japanese occupation, and especially after
Independence, saw the establishment of several partnership law firms that
provided all variety of legal work under one establishment. The mega law
firms in town as we know them today had their origin in this idea of grouping
together legal expertise of different types under one roof and provide service
through a single law firm. These law firms grew exponentially as their business
increased and more lawyers were needed in every establishment to cater for
the increase in work.

The basic structure of law firms

At the time of Merdeka the total number of lawyers in the country was
estimated at less than 500. Today the figure stands at about 10,000 odd lawyers
in active practice. About 1,000 lawyers are being added to the profession each
year.

The size of law firms has likewise grown from a gathering of two lawyers
in a firm to close to 100 lawyers in a single establishment today. However, the
basic structure of the law firm remains the same whether it be a small partnership
or a large one.

3 For an interesting account of assizes legal work in Malaya before the second world war, see Tan
Sri S C MacIntyre, Through Memory Lane, University Education Press, Singapore, 1973. For
an account of some early Malayan cases on the assizes, see Dato R P S Rajasooria, Three
Decades of Malayan Trials, Kuala Lumpur, 1960.
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In brief, a partnership law firm is governed by the Partnership Act 1961.
The Act is generally silent on how partnerships may be organised and the
terms and conditions of the relationship between the partners. It is left as a
matter of contract between them.

In law a partnership is not a legal entity separate and distinct from its
partners. The partners are the recognised legal persons for purposes of the
debts and liabilities of the partnership for which they remain liable on a joint
and several basis. This is undoubtedly one of the principal weaknesses of the
partnership arrangement.

The position is the same with regard sole proprietorship law firms which
are essentially individual enterprises. Being a legal firm it is not required to
register itself under the Registration of Businesses Act 1956. However the
sole proprietor would be singly liable for the debts of the firm.

The issue

The manner in which law firms are structured in Malaysia has remained the
same for the last 200 years. As mentioned they are either sole proprietorship
law firms or partnerships.

However, the legal horizon in the West in the last decade has changed
rapidly both as regards the activities of lawyers, especially business and
corporate lawyers, and of their law firms. The era of globalisation has ushered
in the global law firm that seeks to practise on a worldwide basis. Secondly, a
perception has evolved that the traditional structure of law firms is no longer
suitable for the expanding legal work and activities of lawyers.

This paper would attempt to address the second of the two challenges
aforementioned.

In the main two ideas have emerged with regard to the restructuring of
the law firms of the future. The first is that law firms should be allowed to
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incorporate themselves as limited liability entities. The second option, which in
some circles is sought to be combined with the first, is for law firms to partner
with professionals of other disciplines in what are called ‘multi-disciplinary
practices’.

We may now look at each of these ideas in turn for their relative merits
and demerits.

The corporatisation of legal firms

We may look at the experience of two common law jurisdiction that have
recently allowed the corporatisation of legal firms, namely, Singapore and the
United Kingdom. Singapore was ahead when it amended the Legal Profession
Act in November 1999 to provide, inter alia, for the formation of ‘law
corporations’ to be called by their acronym ‘LLC’. In the United Kingdom
the change came about in July 2001 with the enforcement of the Limited Liability
Partnership Act 2000 that provided for the formation of law firms as body
corporates called by its acronym ‘LLP’.

We may examine the Singapore model first. Its principal features are as
follows:

‘(1) A solicitor (defined as an advocate and solicitor who has in force
a practising certificate) who intends to have a company or a
proposed company approved as a law corporation must first obtain
approval from the Council of the Law Society (the ‘Council’).

(2) The Council may approve the company or proposed company as
a law corporation if the memorandum of association of the
company or proposed company provides that the primary object
of the company or proposed company is to supply legal services.

(3) No approval shall be given to a name if, inter alia, it is misleading
or detracts from the dignity of an honourable profession.
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(4) Every law corporation must have either the words ‘Law
Corporation’ or the acronym ‘LLC’ as part of its name.

(5) A solicitor is prohibited from practising as a director of a law
corporation unless the solicitor fulfills the same conditions which
would allow him to practise on his own account or in partnership.

(6) All the shares in a law corporation must be held by solicitors.

(7) A person holding shares in a law corporation cannot hold shares
in any other law corporation, be a director, partner or consultant
or an employee of any other corporation or practise as a solicitor
in his own account.

(8) A law corporation is authorised to do anything that a solicitor
can do by law, and is required to do all that a solicitor is required
to do by law. A law corporation has the same rights and is subject
to the same fiduciary, confidential and ethical requirements that
exist at law between a solicitor and his client with respect to is
clients.

(9) A solicitor who provides legal services as a director or employee
of a law corporation is subject to the same standards of professional
conduct and competence with respect to legal services offered as
if he were personally providing the legal services as a solicitor in
a law firm.

(10) The mere fact that a solicitor personally provides legal services
as a director or an employee of that law corporation does not
affect his personal liability at law. Hence, any solicitor who
provides legal services as a director or employee of a law
corporation would still be liable for his own misconduct or
negligence in the provision of legal services through that law
corporation.’4

4 See Ronnie Quek, ‘The Legal Profession Amendment Act’, The Singapore Law
Gazette, March, 2000 at pp 37 et seq.
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In contrast, the British model is not confined to legal firms but open to any
professional firm or business. The new entity created by the Limited Liability
Partnership Act 2000 has been described as ‘the first new form of legal
entity for a century’5. Although the British model or LLP is described as a
body corporate and said to be much closer to a company than a partnership
both in form and legal content6, it retains much more of the partnership element
than the Singapore model.

The following are the principle features of the British LLP:

‘(1) An LLP is a body corporate, incorporated by being registered
with the Registrar of Companies under the Limited Liability
Partnerships Act 2000.

(2) An LLP is not a company – it is a new type of body corporate. An
LLP does not have shares or shareholders, nor does it have
directors – it simply has members.

(3) Unlike a company, an LLP does not have a memorandum and
articles, and any members’ agreement is a purely private document.

(4) Despite the name ‘limited liability partnership’, an LLP is not a
partnership, and its members are not partners. Partnership law
does not apply to an LLP.

(5) LLPs will, in general, be treated like partnerships for tax purposes.

(6) The LLP itself will be fully liable in contract and tort for the acts
and defaults of its members and employees.

(7) It is open to the LLP to limit its liability by agreement. However,
there must be no limitation of liability below the compulsory

5 See Richard Linsell, ‘Limited Liability Partnerships: Yes or No?’ (2000) Vol 144 SJ 994 at 995.
6 Ibid at p 995.
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minimum level of insurance cover under the indemnity rules.

(8) An individual member of the LLP (unlike a partner in a
partnership) will not in general be liable in contract or tort, by
virtue of being a member of the LLP, for the acts or defaults of
fellow members or of employees.

(9) Members of the LLP will not be liable for the debts and obligations
of the LLP. However, members will not be protected from liability
which they incur in their own right either in contract (eg where a
member guarantees the contractual obligations of the LLP) or in
tort (eg for negligent misstatement).’7

Notwithstanding some distinctions, both models have as the common
objective that the new legal entity should enjoy limited liability. A British writer
has spoken of it as providing protection against ‘Armageddon’ claims:8

‘The principal aim of LLPs is, of course, to provide protection
against so-called “Armageddon” legal claims, capable of
bringing a substantial practice to insolvency as a result of an
action of one of its partners.’9

The Singapore Minister of State for Law, when moving the amendment
Bill in Parliament on 17th January 2000, gave a comprehensive reason for
permitting the corporatisation of law practices. He said the move was not only
to protect them against crippling legal claims but also to provide flexibility to
venture out and compete in the global market. He said:

‘One characteristic of a partnership firm is that the liability of
the firm is not separate from the liability of the partners. If a
partnership does not have enough assets to meet a claim against

7 Adopted from the paper entitled ‘Professional Ethics: Incorporated Practice – LLPs’, a
publication of the Law Society of England and Wales, September 2001 at pp 2-3.
8 See Simon Mabey, ‘Limited Liability Comes Once Step Closer’ (2000) Vol 144 SJ 148.
9 Ibid at pp 148-149.



The Journal of the Malaysian Bar

INSAF 57

it, the claim will have to be met from the partners’ personal
assets. Indeed, all the partners in the firm are jointly responsible
for the acts of every other partner. It is therefore possible for
one partner’s mistake to wipe out the personal assets of all the
other partners. This acts as a disincentive for the formation of
larger law firms as, in reality, it is not possible for partners in a
large law firm to adequately supervise matters handled by others
partners. It may also hold law firms back from taking on new
ventures or expanding operations overseas, as such ventures
necessarily involve risks………….. Allowing law firms to form
limited liability companies will encourage law firms to grow
larger, giving rise to greater economies of scale and greater
competitiveness. It will allow law firms to build up their
institutional identities, thus encouraging them to commit to
greater long term investments in information technology and
other high-tech equipment………

Other jurisdictions like the United States, United Kingdom,
Australia and Hong Kong allow law firms to either form limited
liability companies or limited liability partnerships. Hence,
allowing Singapore law firms to corporatise will enable them to
compete on a more level playing field with foreign firms. This
move is timely both in facilitating the expansion of overseas
operations by Singapore firms and also in preparing Singapore
firms for the liberalisation of the legal market to foreign firms.’10

In terms of structure, the British model may have an advantage over the
Singapore version in that it does not require a share capital base and avoids the
tensions attendant in the duties and responsibilities that flow between shareholders
and directors. A British commentator observes as follows:

‘The attractions of LLP status therefore are that personal liability
can be limited; that the LLP has its own legal personality such

10 See Singapore Parliament Reports Vol 71, Sitting No 7 on 17 January 2000 at pp 1-2.
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that it can sue and be sued, hold land and contract with unlimited
powers; that its governance is on partnership lines with the
continuing right to organise flexibly the relationship between
members; that it does not have a share capital and the possible
tensions that can exist between the roles and duties of
shareholders and directors.’11

However, the incorporation idea carries certain disadvantages. In the main
there are three of them. The first is that there could be a break down of the
team spirit or collegiality within the legal firm because the partners need not all
contribute now to the loss incurred by one partner, or as a Singapore newspaper
commentary described it bluntly ‘if a partner is sued for negligence, only
he will go bankrupt’12. Secondly, there would be onerous compliance with
the requirements of the Companies Act with regard to filing and disclosures.
Financial transparency would dictate disclosure as to expenditures and also
payments made to the partner – directors as earnings. Thirdly, there is every
likelihood that the new entity would incur higher insurance premiums to make
itself competitive in the market place and to off-set any fear in the market that
it could avoid its liabilities.

On a balance, it is submitted that the corporatisation of law firms should
be welcomed. It should be looked upon as a natural progression in the
evolvement of large legal firms. Usually, it is the large firms that undertake the
type of legal work where the exposure and risks could be well beyond the
insurance cover of the firm or its asset-base. Thus, unless Malaysian law firms
are given the impetus and provided the protection of limited liability, they are
unlikely to become competitive in the years ahead. It is accordingly an option
that should be made available to legal firms as to whether they wish to corporatise
themselves with limited liability. The safeguard lies in that it is a change that
will not in any way detract from the principles of the Legal Profession Act
1976 as regards the conduct of the profession. At the same time, the public is

11 See Richard Linsell, ibid, at p 994.
12 Singapore Straits Times dated 5 May 2001 at p S-18.
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protected in its dealings with the corporatised law firm by the continued
requirement for minimum mandatory insurance cover.

The challenge of multi-disciplinary practices (MDPs)

A multi-disciplinary practice is essentially a multi-professional practice that
would permit lawyers to practise together with non-lawyer professionals be
they accountants, architects, estate agents, engineers or quantity surveyors.
We may for exactitude adopt the definition of an MDP as given in the
Consultation Paper issued by the Law Society of England and Wales (hereinafter
referred to as ‘the UK Law Society’ for convenience) in October 1998, as
follows:

‘ “MDP” means a multi-disciplinary practice with the following
characteristics:

• It may provide more than one professional service (including
legal services);

• Members of more than one profession share the profits –
sometimes the profits may be shared with persons who are not
members of professions; and

• It includes solicitors as partners, directors, shareowners or
employees.’13

At the outset it should be stated that current legislation governing the legal
profession in Malaysia and the United Kingdom prohibits any arrangement
that would involve a firm of solicitors sharing their fees with non-solicitors14.
An MDP arrangement would accordingly violate the Legal Profession Act in
Malaysia.

13 The Law Society of England and Wales Consultation Paper entitled, ‘Multi-Disciplinary
Practices Why … Why not?’, October 1998 at p 4.
14 See Rule 52 of the Legal Profession (Practice & Etiquette) Rules 1978 (Malaysia), and Rule 7
of the Solicitors Practice Rules 1990 of England and Wales.
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In the short time that MDPs have emerged on the legal landscape, the
journey has not been smooth. In some jurisdictions special legislation was enacted
to permit MDPs whereas in others they have come into existence without
back-up legislation.

The latter development has resulted in unpleasant litigation involving firms
of accountants. For example the Dutch Bar Association is engaged in litigation
with the accountancy giants Price Waterhouse Coopers and Arthur Andersen
for more than five years. The Dutch ban on MDPs has been referred to the
European Court of Justice. The Law Societies of Northern Ireland, Scotland
and Ireland continue to be bitterly opposed to any de-regulation to permit
MDPs15.

Inspite of its short and chequered history, we may independently evaluate
the MDP concept presently for its relative merits or demerits. In undertaking a
comprehensive review of MDPs, the UK Law Society has listed in some detail
the arguments for and against MDPs16. The arguments for were, inter alia,
listed as follows:

‘(1) We should not assume that the solicitors’ profession would
automatically lose its independence if MDPs were allowed.

(2) MDPs could allow clients access to a range of specialists and
experts under one roof.

(3) Clients who do not want an MDP’s services will remain free to be
represented by a traditional solicitors’ practice.

(4) MDPs are permitted by some other legal professions (Germany,
New South Wales) and no major adverse consequences have yet
resulted from this.

15 Information obtained from the Report of the Law Society of Singapore MDPs Committee,
July 2001 at p 4.
16 See the UK Law Society Consultation Paper, supra, at pp 17-18.
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(5) There is evidence of substantial public demand for ‘one-stop
shopping’.

(6) We should not ban MDPs simply because there might be regulatory
problems; we should seek solutions to those problems instead.’

In opposition, the arguments, inter alia, were as follows:

‘(1) An independent legal profession has an important democratic
function in any state to defend individual liberties. The profession
should, therefore, remain separate from business generally.

(2) MDPs could lead to an increased risk of conflicts of interest.

(3) MDPs could lead to conflicts of duties. The duties of a solicitor to
maintain confidentiality of the client’s affairs may conflict with
those of, eg an auditor, who would have duties in which the interests
of others must be given consideration. This may lead to an actual
obligation to disclose information without the solicitor’s client’s
consent.

(4) Practice in an MDP could create problems with confidentiality -
if solicitors practise in partnership with non-lawyers or legal
professional privilege - could be eroded; the client’s right might
no longer hold.’17

On a balance, it is submitted that the demerits outway the merits in permitting
MDPs to enter the legal arena. Apart from the worrying factor of a loss of
independence of the Bar as we know it, there are other factors militating strongly
against the admittance of MDPs.

A principal factor is conflict of interest and its increased likelihood under
an MDP situation. The UK Law Society Consultation Paper observed as
follows:
17 Ibid.
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‘Conflicts of interest between solicitor and client could arise in
an MDP if the MDP’s interests conflict with the client’s. Some
say that the risk of solicitors in an MDP losing their
independence could increase if the non-lawyer members put
pressure on them to:

• refer a client to another partner for services which the client
may not need;

• refer a client to another partner who may not be the best
person for the client;

• make sure a transaction goes through, because other services
would be sold only if it did.

A solicitor’s duty to the court may also conflict with the client’s
wishes; for example, a client might wish to mislead the court in
some way. The non-lawyer members of an MDP, who do not
have a solicitor’s duties as an officer of the court, might bring
pressure to bear on the solicitor to act contrary to this duty. The
temptation could, of course, arise in a traditional solicitors’
practice – but perhaps in an MDP the risk of pressure is greater.

If there is a conflict between the interests of one client and
another client, different professions may not have the same
obligations as solicitors. As a matter of law, solicitors may not
act for two clients if there is a conflict of interests between those
two clients. Other professions may be allowed to manage conflict
in different ways –……….’18

Another area of concern is the clients’ right to privilege and confidentiality.
This is likely to erode significantly in an MDP situation where the accountant
partner carries out audit duties in respect of a client corporation. The duty of
an auditor to make disclosure in cases of suspected fraud is incompatible with
the work of a solicitor who must not breach confidentiality of his clients’ affairs

18 See UK Law Society Consultation Paper, supra, at p 24.
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in ordinary circumstances. Indeed in the United States, the Securities and
Exchange Commission (SEC) has declared lawyers’ advocacy role for their
client’s incompatible with accountants’ duties of independence when they audit
financial statements of public companies19. As one commentator put it bluntly
‘in other words, when lawyers are ethically obligated to keep a client’s
dirty laundry out of sight, the SEC requires accountants to hang it on the
line for all to see.’20

Yet another area of concern is the regime for the regulation and supervision
of MDPs. In an MDP partnership, where presumably the parties are of a
equal footing, it cannot be assumed that the new entity with accountants on
board would continue to be a legal firm simpliciter and therefore subject to
regulation by a law society or bar association. It is jurisdictionally not possible
for accountants, architects or quantity surveyors to be brought within the purview
of the Legal Profession Act. Indeed it has already been recognised in England
that the Law Society under its present Royal Charter or the Solicitors’ Act,
1974 or the Courts and Legal Services Act 1990 would not have the requisite
statutory power to regulate MDPs21.

However, it should be acknowledged that the above factors may not be
insurmountable although they call for considerable adjustments on many fronts.
Accordingly one sees a push in many jurisdictions like England,22 United States23

and Singapore24 for the legal profession to accept MDPs.

Notwithstanding this push to provide the so-called one-stop shopping in
professional services, the conceptual difficulties presented to the legal profession
in multi-professional partnerships must not be ignored. This dilemma is reflected
in the apparently different approaches taken by solicitors and barristers on this

19 See John Gebeaut, ‘MDP in SEC Crosshairs’ (2000) Vol 86 ABA Journal at p 16.
20 Ibid.
21 See The Fourth Interim Report of The MDP Working Party of the Law Society of England
and Wales dated 15 March 2001 at pp 2-3.
22 See Editorial in New Law Journal, ‘Time to Move On MDPs’, 18 June 1999 at p 921.
23 See John Gibeaut, ‘MDP on Deck’, ABA Journal, June 2000 at p 22.
24 See The Asian Lawyer, August 2001 at p 4: ‘Singapore CJ considers MDP introduction’.
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subject in Britain and the involvement of the Office of Fair Trading (‘OFT’) in
the debate. Whilst the Law Society seems to be moving towards accepting
some form of MDP arrangement in principle, the Bar has resisted any moves
to loosen its rules on professional arrangements. This has led to a call to the
Bar by the Lord Chancellor’s Department and the OFT to review its position
in the light of the earlier liberalisation of the rights of audience before the
courts in favour of solicitors25. The Bar’s response was characteristically robust.
In its submission to the OFT enquiry, the Bar stated as follows:

‘Our real concern is the extent to which a small number of large
and unwieldy law and accountancy firms will be able to serve
the fundamental principles of justice, and the client interest in
the context of such huge practices. …………..the ban on the
barristers forming partnerships strengthened independence and
increased competition….. Forcing partnerships on a small
profession like the Bar would be bad for competition and choice,
it is argued, and would undermine the ‘cab-rank’ rule as well
as barristers’ availability to sit as part-time judges. The Bar
reiterated its opposition to multi-disciplinary practices, saying
they would restrict access to the Bar’s services, and threaten
legal professional privilege and the duty of confidentiality.’26

There is considerable merit in the position taken by the English Bar
especially with regard to strengthening the independence of the Bar. This is
even more important in a developing country and a developing Bar where the
considerations are different. In a developing country an independent Bar has
an important societal role to play. It cannot be expected of a public accountant
that he or his profession should play the role of guardians of justice but that is
the very role envisaged for an independent Bar by statute. Section 42(1) of the
Legal Profession Act enjoins the Malaysian Bar to uphold the cause of justice
uninfluenced by fear or favour. Such an injunction would be strangely misplaced
when applied to non-lawyer professionals.

25 See news items in the Solicitors’ Journal, 26 May 2000 at p 479 and 2 June 2000 at p 502.
26 See news items in the Solicitors’ Journal, 27 October 2000 at p 963.
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It is therefore important that the public interest be placed at the forefront
in considering whether MDPs should be admitted. The UK Law Society
Consultation Paper has rightly identified that the promotion of the public interest
is at the heart of the debate on this question27. Thus we should not be lured by
the supermarket concept of one-stop shopping but instead examine the question
from the standpoint of public interest.

This concern has been voiced in the United States as well where there is
an ongoing debate on the subject. An accountant-lawyer writing in the columns
of the ABA Journal observed:

‘As an accountant and an attorney, I have worked in private
practice and for two Big Five accounting firms. I can say without
reservation that the difference between the two is not total cost
of projects, but form and substance.

The MDP concept is beholden to the idea of market share and
fees at the expense of societal duties and inherent value…………
CPAs are, similarly, masters of turning a complex legal issue
into 80 hours of photocopying for $250 per hour, but they do
produce a beautiful product. Should we partner with them to
assuage these failings or hold our positions as counselors and
lawyers? I maintain that to join with them tempts our souls to
commissions at real estate closings and the excessive waste that
exists in a bullish economy. Our first duty is to our society, not
to the market.’28

It is difficult to envisage the non-lawyer partners in an MDP committing
the firm to public legal causes without a fee or to generally engage in legal aid
work or pro bono work which the Malaysian Bar often calls on its lawyers to
discharge.

27 See UK Law Society Consultation Paper, supra, at p 3.
28 See ABA Journal, April 2001 at p 13.
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In todays’ heavily commercialised world the distinction between
commercialism and professionalism may often seem blurred. But at a developing
Bar the over-commercialisation of the legal profession could have severe
consequences. The reduction of professionalism at the Bar could well sound
the death knell of the profession. It is respectfully submitted that the public
interest calls for this factor to be borne in mind when the MDP question is
considered.

It is also important for the independence of the legal profession that the
profession be regulated by lawyers and by their Bar Council in Malaysia. It is
quite unacceptable that the future of the profession and the way in which its
leading establishments function should be decided by a meeting of accountants
sitting in London or New York.

We should seek to strike a balance between commercialism and
professionalism. We should ensure the latter is not sacrificed at the altar of the
former remembering what Roscoe Pound said: ‘To be a professional is to
pursue a learned art as a common calling in the spirit of public service –
no less a public service because it may incidentally be a means of
livelihood.’29

The solution in reconciling the competing demands of the two schools of
thought may lie in examining the hybrid models proposed by the Singapore
Law Society and the UK Law Society. The UK model is to allow the formation
of what are called ‘Legal Practice Plus’. Under this scheme solicitors would
be permitted to take into partnership non-solicitor partners (NSPs) provided
the practice remained in the control of the solicitor-partners and the services
provided by the practice were of the kind which are normally provided by a
solicitors’ practice; further the NSPs would be regulated by the Law Society
under a contractual scheme established under its Charter powers (as opposed

29 Quotation taken from Sirpa Niemisto, ‘Legal Practice Today: Walking the Tightrope Between
Professional Ethics and Business Needs’, International Legal Practitioner, December 1995 at p
119.
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to its statutory powers); the NSPs, in return for being entered on a register,
would agree to be subject to Law Society regulation30.

The Singapore model seems preferable. It provides for a greater looseness
of arrangement and allows the various professionals combining to retain the
respective culture and characteristics of their profession. The Singapore model
is akin to a group legal practice with strategic alliances with other professionals.
The Singapore Law Society recommended as follows:

‘The Law Society’s MDPs Committee recommends allowing or
encouraging “Multi-Disciplinary Group Practices” akin to the
Group Legal practices which are currently in existence. In such
MDP Group Practices, several professionals (such as lawyers,
accountants, surveyors and engineers for example) can operate
as separate professional entities under the umbrella of a group
practice, sharing their resources and knowledge, but operating
as separate businesses and still governed by the rules of conduct
of their respective professions. More importantly, by being part
of a Group Practice, they should be allowed to market themselves
under one banner as being part of a MDP which can offer to
their respective clients the seamless service that the client would
require…………. Fully integrated MDPs potentially pose
significant problems to all professions which value their status
and independence as professionals. The answer may be strategic
alliances under which each profession can steer their respective
clients to the doorsteps of fellow professionals and cooperate
in serving the interests and needs of the mutual clients without
sacrificing their professional values on the altar of MDPs.’31

The MDP question is, of course, largely a matter of concern for commercial
legal establishments. They would not bear much relevance to law firms engaged
purely in criminal or civil litigation work. However, the aspirations of the

30 See the UK Law Society, MDP Working Party Fourth Interim Report, supra, at p 2.
31 See the Singapore Law Society, MDP Committee Report, supra, at p 5.
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commercial firms should be reconciled within the context of the profession as
a whole. The solution might well be to adopt the strategic alliance mechanism
proposed in Singapore and not to go the whole way with MDPs as some other
jurisdictions have done.
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KEBEBASAN BERCAKAP - SEBEBAS MANA?

FARIDAH JALIL ∗

Pendahuluan

Jaminan berhubung has asasi merupakan ciri asas negara demokrasi.
Perlindungan terhadap hak asasi ini membolehkan rakyat menentukan corak

kehidupan dan turut serta dalam proses pembentukan dan pembangunan negara.
Malaysia sebagai sebuah negara demokrasi dan turut menjamin hak asasi rakyat
sebagaimana yang termaktub di dalam Perlembagaan Persekutuan1. Falsafah
yang didukung oleh Perlembagaan Persekutuan berhubung perkara kebebasan
ialah kebebasan bersyarat. Falsafah ini bertepatan dengan Perisytiharan
Antarabangsa Hak Asasi Bangsa-bangsa Bersatu 19482 serta Piagam
Antarabangsa Mengenai Hak Sivil dan Politik 19663 yang menyatakan mengenai

∗  Pensyarah, Fakulti Undang-Undang, Universiti Kebangsaan Malaysia, Bangi.
1 Lihat Perkara 5 sehingga Perkara 13, Bahagian II, Perlembagaan Persekutuan. Kebebasan asasi
tersebut adalah merangkumi Kebebasan diri (Per 5), Larangan terhadap Perhambaan dan Kerja
Paksa (Per 6), Perlindungan dari undang-undang kuatkuasa kebelakang dan perbicaraan berulang
(per 7), Jaminan Kesamarataan (per *), Larangan dibuang negeri dan kebebasan bergerak (per 9),
Kebebasan bercakap, berhimpun dan berpesatuan (per 10) kebebasan Beragama (Per 11), Hak
berhubung pendidikan (Per 12) dan Hak terhadap harta (per 13).
2 Artikel 19 Perisytiharan Antarabangsa Hak Asasi Bangsa-bangsa Bersatu:
Everyone has the right to freedom of opinion and expression; this right includes freedom to hold
opinions without interference and to seek, receive and impart information and ideas through any
media regardless of frontiers.
3 Artikel 10 Piagam Antarabangsa Mengenai Hak Sivil dan Politik:

(1) Everyone shall have the right to hold opinions without inteference.
(2) Everyone shall have the right to freedom of expression; this right shall include freedom
to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either
orally, in writing or in print, in the form of art, or through any other media of his choice.
(3) The exercise of the rights of freedom of expression and opinion carries with it special
duties and responsibilities. It may therefore be subjected to certain restrictions, but these
shall only be such as are provided by law and are necessary:
(a) For respect of the rights or reputation of others,
(b) The protection of national security or of public order (order public), or of

          public health or morals.
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hak setiap individu untuk melahirkan perasaan dan menyatakan pendapat namun
pelaksanaan hak tersebut diiringi oleh tugas dan tanggungjawab yang khusus.
Dalam masa yang sama ia terbatas dalam hal berhubung hak atau maruah
orang lain serta keselamatan atau ketenteraman awam dan kesihatan awam
atau kemoralan.

Kebebasan bersuara4 dan undang-undang

Kebebasan bersuara merupakan kebebasan yang secara kolektif diiktiraf oleh
masyarakat madani sebagai sebahagian daripada pelaksanaan proses
demokrasi. Kepentingannya boleh dianggap sebagai mengatasi kebebasan-
kebebasan lain yang dijamin oleh undang-undang. Kelebihan kebebasan ini
kerana ia membolehkan pencarian dan penyataan kebenaran, penyampaian
maklumat dan pembetulan kepada kepincangan dalam pemerintahan5. Namun
hak ini bukanlah satu-satunya hak yang perlu dipertahankan dan perlu
diimbangkan dengan keperluan lain masyarakat dan negara6.

Selaras dengan falsafah kebebasan bersyarat yang didukung oleh
Perlembagaan, Fasal 2(a) Perkara 10 Perlembagaan Persekutuan menyatakan
kebebasan bersuara tertakluk kepada kepentingan keselamatan Persekutuan
atau mana-mana bahagiannya, hubungan baik dengan negara-negara lain,
ketenteraman awam atau kemoralan dan sekatan-sekatan yang bertujuan
melindungi keistimewaan parlimen atau mana-mana dewan undangan atau
menentang penghinaan mahkamah, fitnah atau pengapian apa-apa kesalahan.
Fasal (4) pula menambah bahawa dalam perkara berhubung keselamatan
persekutuan atau mana-mana bahagiannya atau berkait dengan ketenteraman
awam parlimen boleh mengadakan undang-undang yang melarang dipersoalkan
apa-apa perkara, hak, taraf, kedudukan, keistimewaan, kedaulatan atau

4 Kebebasan ini bukan hanya meliputi kebebasan bercakap dan melahirkan perasaan tetapi juga
kebebasan akhbar; Rennet Coleman v Union of India AIR 1973 SC 107 dan diiktirafkan oleh
Mahkamah Agong dalam kes Pendakwa Raya v Pung Chen Choon [1994] 1 MLJ 566.
5 Barendt, Eric, Freedom of Speech (1985) Clarendon Press, Oxford.
6 Syedney Kentridge, Freedom of Speech, Is it the Primary Right? [1996] 45 ICLQ 253.
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prerogatif yang ditetapkan atau dilindungi oleh peruntukan Bahagian III, Perkara
152, 153 atau 181. Undang-undang yang dibuat oleh Parlimen walau bagaimapun
tidak boleh menyekat perbincangan atau persoalan mengenai pelaksanaan
perkara-perkara di atas.

Hasil daripada falsafah kebebasan bersyarat yang didukung oleh
Perlembagaan ini maka terbentuklah perundangan seperti Akta Asutan 1948
(Akta 15), Akta Rahsia Rasmi 1972 (Semakan 1988, Akta 88), Akta Fitnah
1957 (Semakan 1983, Akta 286), Akta Percetakan dan Penerbitan 1984 (Akta
301), Akta Ketenteraman Awam (Pemeliharan) 1958 (Semakan 1983, Akta
296), Akta Dewan Parlimen (Keistimewaan dan Kuasa) 1952 (Semakan 1988,
Akta 88), dan Akta Keselamatan Dalam Negeri 1960 (semakan 1972, Akta
82) serta peruntukan dalam Kanun Kesiksaan (Semakan 1997, Akta 574) 7.
Falafah kebebasan bersyarat ini dipersetujui oleh Mahkamah Tinggi semasa
memutuskan kes Pendakwa Raya lwn Ooi Kee Saik 8. Hakim Raja Azlan
Shah (pada ketika itu) menyatakan:

‘Tidak boleh terdapat keadaan mengiakan kebebasan mutlak atau
tanpa kawalan yang keseluruhannya bebas dari sekatan; kerana ini
akan menjurus kepada anarki dan kacau-bilau. Pemilikan dan
penikmatan semua hak ... adalah tertakluk kepada syarat-syarat yang
munasabah yang dianggapkan sebagai penting … kepada
keselamatan, kesihatan, keamanan dan ketenteraman awam dan
moral masyarakat ... Apa yang cuba dilakukan oleh Perlembagaan
dalam mengisytiharkan hak-hak rakyat ialah mengimbangkan antara
kemerdekaan individu dan kawalan sosial’ (terj) 9

dan diperkukuh oleh Mahkamah Agung didalam kes Pendakwa Raya v Pung
Chen Choon 10. Edgar Joseph Jr, Hakim Mahkamah Agung menyatakan:

7 Perbincangan berhubung undang-undang berkaitan boleh dilihat didalam Raja Aziz Addruse,
‘Country Reports: Malaysia’ di dalam Martin, Robert, Speaking Freely, Expression and the law
in the Commonwealth, (1999) Irwin Law, Canada. Lihat juga Shad Faruqi, ‘Free Speech and the
Constitution’ [1992] 4 CLJ 1xiv.
8 [1971] 2 MLJ 108.
9 Ibid, ms 111.
10 [1994] 1 MLJ 566, ms 576.
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‘Dalam menimbangkan persoalan ini, kami telah juga meletakkan
keutamaan didalam pemikiran kami, bahawa disatu pihak, hak
terhadap kebebasan bercakap dan menyatakan perasaan seperti yang
dinaungi oleh Perlembagaan adalah tidak mutlak ...’ ( terj).11

Umumnya undang-undang menyekat kebebasan bercakap boleh
dibahagikan kepada tiga kategori iaitu berhubung kehormatan yang meliputi
perkara fitnah dan penghinaan mahkamah, keselamatan negara yang
membabitkan kata-kata dan penerbitan berunsur hasutan atau penghinaan
melampau dan kemoralan yang melibatkan akhbar 12.

Sekatan atas alasan kehormatan

Kebebasan bercakap tidaklah merupakan lesen untuk menjejaskan maruah
seseorang 13. Jika berlaku keadaan yang kata-kata boleh menyebabkan
terjejasnya reputasi seseorang, pihak berkenaan boleh mengambil tindakan
menurut Akta Fitnah. Kesalahan memfitnah berlaku apabila terdapat dalam
suatu kenyataan kecenderungan untuk mengadakan pendapat yang bertentangan
mengenai seseorang oleh orang lain walaupun tiada siapa yang percaya
kenyataan tersebut sebagai benar 14. Oleh itu dalam pemilihan kata-kata
hendaklah diambil kira supaya ia tidak terkeluar daripada batasan kritikan yang
adil dan saksama. Kritikan yang adil dan saksama memerlukan tindakan yang
berhati-hati dan mengambil kira pelbagai aspek, seperti analisis Mahkamah
Tinggi dalam kes Tjanting 15. Mahkamah dalam penelitiannya mendapati

11 Ibid, ms 576.
12 Perkataan akhbar merujuk kepada ‘suratkhabar yang ditafsirkan sebagai apa-apa penyiaran
yang mengadungi berita, pandangan, laporan-laporan tentang kejadian-kejadian atau apa-apa
kenyataan, pemerhatian atau komen-komen berhubung dengan sesuatu berita, pandangan atau
kejadian, atau kepada apa-apa perkara berhubung kepentingan awam, atau apa-apa majalah,
komik atau bentuk lain periodikal yang diterbitkan dalam apa-apa bahasa untuk jualan atau
edaran percuma secara kerap atau tidak. S 2 Akta Percetakan dan Penerbitan 1984.
13 Tjanting Handicraft Sdn Bhd & Anor v Utusan Melayu (M) Bhd & Ors [2001] 2 MLJ 574, ms
576.
14 Ibid, ms 593.
15 Ibid, ms 589.
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bahawa pihak Utusan Malaysia gagal mengambil langkah yang sewajarnya
dalam membuat kritikan kerana terdapat pertentangan antara ulasan yang
dipertikaikan dengan ulasan-ulasan yang pernah dibuat oleh agensi penerbitan
lain sebelumnya serta tiada rujukan dibuat kepada pihak yang mengeluarkan
tender kepada Syarikat Tjanting. Namun begitu, keghairahan mahkamah dalam
menjaga maruah individu tidaklah sehingga menjejaskan kebebasan bercakap
dan memberi pandangan. Tuntutan dakwaan memfitnah perlu diteliti dengan
berhati-hati supaya ia tidak disalahgunakan sehingga menyebabkan
penyalahgunaan proses mahkamah terutamanya apabila melibatkan tuntutan
bernilai jutaan ringgit 16.

Selain menjaga maruah individu, kebebasan bercakap disekat untuk
menjaga kehormatan institusi tertentu, terutamanya kehakiman. Penghinaan
Mahkamah ialah mekanisme untuk memelihara integriti badan kehakiman
sebagai badan yang bebas dan berperanan menegakkan keadilan. Integriti ini
perlu dipelihara untuk mengelakkan masyarakat hilang keyakinan dan timbul
huru-hara 17. Batasan ini juga hendaklah digunakan secara berhati-hati oleh
Mahkamah agar ini tidak menjejaskan perjalanan tugas pihak peguam 18 dan
menimbulkan sangkaan bahawa Mahkamah itu sendiri tidak boleh dikritik dan
menggugat kepercayaan orang awam kepada Mahkamah 19. Hakim Gopal Sri
Ram (penghakiman menentang) dalam kes Tommy Thomas v Peguam Negara
Malaysia 20 menyatakan:

‘Kuasa untuk secara ringkas menghukum seseorang bagi kesalahan
penghinaan mahkamah merupakan senjata yang berguna dan bernilai
dalam melindungi kehakiman. Jika digunakan dengan baik, ia
menegakkan pelaksanaan keadilan dengan menanamkan keyakinan

16 Report of the Bar Council on the Effect of Defamation Laws on Free Speech [2001] XXX No
2 INSAF 64.
17 MBF Holdings Bhd v Houng Hai Kong dan 2 Orang Lain [1993] 3 CLJ 373, ms 378.
18 Zainur Zakaria v Pendakwa Raya [2001] 3 CLJ 673.
19 Suara Rakyat Malaysia (SUARAM), Malaysian Human Rights Report 1999. Civil and
Political Rights. (1999) Suara Rakyat Malaysia, Petaling Jaya. Lihat juga Jerald Fernandez,
‘Contempt of Court’ [2001] XXX.
20 No 2 INSAF 3, Justice P N Bhagwati, ‘Contempt of Court’ [2001] XXX No 2 INSAF 13.
[2001] 3 CLJ 457, ms 475.
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terhadap kehakiman. Tetapi seperti kuasa-kuasa lain ia terdedah
kepada penyalahgunaan. Dan kita hendaklah sentiasa berwaspada
menghalang kejadian tersebut. Jika tidak ia akan membawa hasil
yang sebaliknya. Ia akan menghakis keyakinan orang awam terhadap
sistem keadilan. Kuasa penghinaan seperti pedang “Damocles” yang
tergantung di atas kepala para peguam dan litigan. Ia akan
menghancurkan kebebasan berfikir dan bercakap. Ini sesuatu yang
mesti kita pastikan tidak berlaku.’ (terj)

Sekatan atas alasan keselamatan dan ketenteraman awam

Undang-undang utama yang telah digubal untuk tujuan ini ialah Akta Hasutan
1948 yang dirangka untuk tujuan mengadakan peruntukan berkenaan hukuman
bagi asutan, Akta Percetakan dan Penerbitan 1984 serta Akta Rahsia Rasmi
1972.

Kesalahan menghasut bukanlah mudah untuk dibuat dakwaan dan
dibuktikan. Walau bagaimanapun dari satu segi Mahkamah dilihat
mengutamakan kepentingan keselamatan dan ketenteraman awam apabila
membicarakan kes ini menyebabkan kebanyakan kes diakhiri dengan sabitan 21.
Kes Ooi Kee Saik menjelaskan pendekatan Mahkamah dalam
mempertahankan kebebasan bercakap dan mengimbangkannya dengan
keselamatan dan ketenteraman awam. Hakim Raja Azlan Shah menyatakan
persetujuan bahawa hak ini hendaklah diberikan pentafsiran yang liberal, namun
dalam masa yang sama ia juga hendaklah diawasi. Hakim juga menyedari
bahawa kritikan yang bebas dan ikhlas berkenaan polisi kerajaan tidak boleh
berlangsung dalam keadaan yang dikawal atau disekat. Walau bagaimanapun,
hakim masih beranggapan hak mutlak tiada dapat diberikan dan sekatan yang
dikenakan ialah sebahagian daripada hak yang dijamin. Hakim cuba untuk
memberikan garis pemisah antara kritikan yang dibenarkan dan hasutan dan
penentuan dibuat oleh mahkamah berhubung dengannya. Ini dilakukan dengan

21 The Star, 14 Januari 2000, ‘Sedition Redefined after May 13 riots’. Menurut akhbar ini dari
tahun 1970 lebih kurang 10 kes hasutan telah dibawa ke Mahkamah.
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melihat kepada keseluruhan ucapan dan mahkamah akan menilai sama ada
kata-kata itu diniatkan sebagai kritikan terhadap polisi dan pentadbiran kerajaan
bagi tujuan mendapatkan perubahan atau pembaharuan. Jika diniatkan
sedemikian ucapan itu dibenarkan. Jika mahkamah sebaliknya mendapati
bahawa ucapan tersebut dalam keadaan biasa, jelas dan tidak diragukan
mempunyai kecendurangan membangkitkan perasaan benci, penghinaan atau
tidak puas hati terhadap kerajaan, iaitu ucapan berkenaan dilarang oleh Akta
Asutan. Kes ini juga memberikan pengertian berhubung perkataan tidak puas
hati yang ditafsirkan sebagai mempunyai makna yang lebih daripada sekadar
kritikan politik, ia bermaksud hilangnya rasa taat, kesetiaan, menimbulkan
permusuhan dan rasa marah. Keadaan membangkitkan rasa benci terhadap
kerajaan pula ialah merujuk kepada menanamkan, membangkitkan atau
merangsang untuk menaikkan penentangan, permusuhan dan tidak taat yang
menyebabkan kerajaan merasa tidak selamat. Pendekatan Mahkamah ini
menekankan aspek kesan dari perkataan yang dikeluarkan dan tidak melihat
kepada niat. Ini menyebabkan hasutan lebih berupa satu kesalahan tanggungan
keras.

Selain itu, kayu ukur yang digunakan ialah pandangan mahkamah, tidak
terhadap para pendengar semasa kata-kata dituturkan ataupun orang yang
munasabah. Ini menyebabkan tafsiran yang diberi oleh mahkamah ini agak
sukar untuk dijadikan panduan, kerana hanya mahkamah yang bakal membuat
penentuan. Ujian yang dikenakan sepatutnya mengadakan garis panduan yang
lebih jelas berhubung dengan maksud membangkitkan rasa benci. Kesukaran
juga berakibat daripada terdapatnya perbezaan berhubung dengan sensitiviti
individu berkaitan dengan kata-kata yang dipertuturkan. Selain Akta Asutan, s
298A Kanun Kesiksaan 22 juga menjadikan sebagai satu kesalahan bagi sesiapa
sahaja yang menimbulkan kekacauan, pecahbelah, perasaan permusuhan,
kebencian atau sakit hati atau menimbulkan prasangka terhadap pengekalan

22 Walaubagaimanapun samada peruntukan ini boleh digunakan atau tidak masih belum jelas,
kerana Mahkamah Persekutuan dalam kes Mamat bin Daud v Kerajaan Malaysia [1988] 1 MLJ
119 telah memutuskan peruntukan ini tidak berpelembagaan kerana ia merupakan perkara yang
terletak dalam bidangkuasa dewan undangan negeri untuk membuat undang-undang.
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kedamaian atau perpaduan atas alasan agama. Ini selaras dengan peruntukan
Akta Asutan yang mengkategorikan sesuatu perkataan sebagai mempunyai
kecenderungan menghasut jika berkecenderungan menyemarakkan perasaan
sakit hati atau keganasan antara kaum berbeza di Malaysia.

Selain kemungkinan menghasut melalui perkataan yang dipertuturkan,
hasutan boleh berlaku melalui tulisan. Akta Asutan mencegah dan menjadikan
satu kesalahan bagi percetakan, penerbitan, penjualan, tawaran untuk menjual,
pengedaran atau pengeluaran semula apa-apa bahan berunsur hasutan 23.
Perlakuan ini juga dihalang secara khusus oleh Akta Percetakan dan Penerbitan
1984. Seksyen 8A(1) dan (2) menjadikan satu kesalahan bagi sesiapa sahaja
yang menerbitkan secara niat jahat apa-apa berita palsu. Niat jahat diandaikan
jika tiada sebarang bukti menunjukkan bahawa sebelum penerbitan langkah-
langkah yang munasabah telah diambil untuk memastikan kebenaran berita
tersebut. Peruntukan ini juga bersifat tegas seperti yang diputuskan oleh kes
Lim Guan Eng v Pendakwa Raya 24, dan beliau didapati bersalah menerbitkan
berita dengan niat jahat kerana gagal memastikan kebenaran berita yang
disiarkannya.

Akta Percetakan dan Penerbitan, bukan hanya mengawal bahan penulisan
yang bakal diterbitkan, tetapi ia juga mengenakan syarat supaya sebarang
syarikat percetakan dan bahan-bahan yang bakal diterbitkan hendaklah mendapat
permit percetakan dan penerbitan daripada menteri bertanggungjawab 25.
Menteri bertanggungjawab juga mempunyai kuasa budi bicara untuk meluluskan
permohonan tersebut. Selain Akta Percetakan dan Penerbitan, Akta
Keselamatan dalam Negeri 26 memberikan kuasa kepada menteri
bertanggungjawab dalam hal percetakan dan penerbitan untuk membuat
perintah menghalang sesuatu penerbitan secara mutlak atau mengenakan syarat
bagi percetakan, penerbitan, pengeluaran, pengedaran atau pemilikan mana-
mana dokumen atau penerbitan yang mengandungi apa-apa rangsangan terhadap

23 S 54 (c) Akta Asutan 1948.
24 [2000] 2 MLJ 577.
25 S 5 dan s 6 Akta Penerbitan dan Percetakan 1984.
26 S 22(1) Akta Keselamatan dalam Negeri 1960.
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keganasan atau menyarankan keingkaran terhadap undang-undang atau jika
diedarkan akan menyebabkan berlakunya ancaman kepada keamanan atau
menggalakkan perasaan permusuhan antara kaum atau kelas penduduk atau
menimbulkan prasangka kepada kepentingan negara, ketenteraman awam atau
keselamatan Malaysia. Akta ini lebih tegas akibatnya berbanding dengan Akta
Penerbitan dan Percetakan, iaitu bahan-bahan seperti yang disebutkan tidak
boleh diterbitkan.

Syarat lesen percetakan dan penerbitan ini walaupun mempunyai asas,
namun bercanggah dengan prinsip kebebasan akhbar yang menekankan tiadanya
kekangan terdahulu. Kebebasan akhbar menekankan hak untuk menerbitkan
sebarang berita tetapi jika berita itu tidak benar, bermaksud jahat atau
bertentangan dengan undang-undang, penulisnya hendaklah sanggup menerima
akibat tindakannya. Walau bagaimanapun, prinsip kekangan terdahulu ini tidak
mendapat tempat di mahkamah negara ini 27.

Selain kedua-dua Akta yang telah disebutkan, Akta Rahsia Rasmi 1972
didakwa menjadi batu penghalang kepada pelaksanaan hak bercakap; ini kerana
Akta berkenaan memberikan kuasa yang luas kepada eksekutif untuk
mengelasifikasikan sesuatu maklumat. Tanpa adanya maklumat yang mencukupi
sukar untuk hak bercakap dimanfaatkan 28.

Sekatan atas alasan kemoralan

Batasan atas alasan kemoralan ini kurang mendapat bantahan. Berkemungkinan
kerana ia bersesuaian dengan nilai yang dipegang oleh masyarakat negara ini
yang menganggap pornografi dan bahan-bahan bacaan lucah sebagai
mengancam struktur masyarakat dan bertentangan dengan ajaran agama.
Namun ini tidak bererti tiada pihak yang cuba untuk menerbit dan mengedar
bahan-bahan sedemikian. Kawalan terhadap bahan-bahan lucah ini dijalankan
oleh Menteri Dalam Negeri yang diberi kuasa oleh Akta Percetakan dan

27 Pernah dihujahkan dalam kes Pung Chen Choon, supra ms 581.
28 DYMM Sultan Azlan Shah, ‘The Right To Know’ [1986] JMCL 1.
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Penerbitan 1984 untuk menentukan perkara yang dikategorikan sebagai lucah 29.
Masalah berhubung kawalan terhadap bahan-bahan lucah bukanlah ketiadaan
undang-undang tetapi penguatkuasaan.

Bantahan dan perimbangan

Pelbagai bantahan ditimbulkan berhubung dengan undang-undang menyekat
kebebasan bercakap. Umumnya bantahan menjurus kepada tuduhan bahawa
sekatan lebih menyebelahi pihak pemerintah. Ini menggambarkan rakyat seolah-
olah tidak memainkan peranan dalam menghayati hak ini sehingga memerlukan
setiap aspek hak tersebut dikawal. Walaupun sekatan berkenaan telah
memberati pihak pemerintah kurang usaha diadakan supaya hak rakyat dilindungi,
ini menjadikan hak tersebut tidak seimbang dan rakyat memprotes. Untuk
mengadakan imbangan terdapat beberapa aspek yang perlu diberi perhatian
sama ada oleh eksekutif, legislatif mahupun mahkamah. Antaranya ialah:

a. Pihak eksekutif pula perlu menghayati prinsip urus tadbir yang baik
dan pemerintahan terbuka yang menjadi asas pentadbiran pada hari
ini. Kedua-kedua prinsip ini menghendaki ketelusan di pihak pentadbiran
terutamanya dalam menjalankan kuasa budi bicara. Pihak eksekutif
oleh itu perlu menyediakan garis panduan yang jelas dalam menjalankan
kuasa budi bicara.

b. Badan legislatif pula perlu mengkaji kemungkinan untuk mengurangkan
klausa muktamad yang mengecualikan keputusan pihak eksekutif
daripada dirayu atau diulang kaji oleh Mahkamah. Klausa ini menjejaskan
peluang orang awam untuk mengetahui alasan keputusan dan
menimbulkan rasa tidak puas hati.

29 Standard kelucahan ialah seperti yang dinyatakan oleh kes Mohamed lbrahim v Pendakwa
Raya [1963] 29 MLJ 389, ms 291: ‘ujian berhubung dengan kelucahan ialah seperti ini, sama ada
kecenderungan perkara yang dipertuduhkan sebagai lucah itu akan menafikan dan mengotorkan
pemikiran-pemikiran mereka yang terdedah kepada pengaruh-pengaruh tidak bermoral dan
siapakah yang akan mendapat penerbitan tersebut.’
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c. Mahkamah pula hendaklah bersikap lebih berani dan kreatif dalam
mengadakan remedi baru berhubung dengan penafian hak bercakap
dalam keadaan jelas kelihatan hak tersebut ditindas tanpa justifikasi
yang wajar. Mahkamah, jika perlu boleh memperluaskan kebebasan
bercakap untuk mengkritik pentadbiran kerajaan yang tidak cekap atau
mengamalkan rasuah dan pihak yang mengkritik tidak boleh dikenakan
tuntutan fitnah 30.

Kebebasan bercakap yang sebenarya akan terlaksana jika terdapat
peraturan atau perundangan mengawal selia hak untuk mendapatkan maklumat
yang boleh dinamakan sebagai Akta Kebebasan Maklumat. Adanya aturan
kebebasan maklumat boleh menjernihkan kekeliruan berakibat daripada
maklumat yang disampaikan oleh pelbagai pihak. Kebebasan maklumat
membolehkan setiap rakyat memeriksa kebenaran berita atau maklumat yang
disampaikan. Ini boleh mengurangkan rasa tidak percaya dan syak wasangka
terhadap tindakan kerajaan, kritikan boleh dijawab dan isu diperjelaskan. Kajian
menunjukkan di negara-negara yang mengamalkan dasar kerajaan terbuka dan
membenarkan kebebasan maklumat tidak terancam kedudukannya 31.
Perundangan ini juga mampu menyokong perkembangan teknologi maklumat.

Kesimpulan

Menentukan tahap kebebasan bercakap ialah sesuatu yang sukar. Peringatan
yang boleh diambil semasa mengenakan sekatan ialah kebebasan bersuara
tidak boleh disekat sehingga menjadikan masyarakat malas berfikir dan

30 Timothy H Jones, ‘Freedom of Political Communication in Australia’ [1996] 45 ICLQ 392.
31 Jowell dan Oliver (ed), The Changing Constitution (2000) Oxford Uni Press, ms 363.
32 P S Stamatallos, ‘The Bar In America: The Role of Elitism in a Liberal Democracy’ (1992-3)
26 Uni Of Michigan Journal of Law Reform 853 at page 883. Ungkapannya seperti berikut: ‘...
individuals do not live in vacuum, but in a polity or society, the largest of social institutions. In
a polity rights are often in conflict. Given limited resources, citizens often cannot exercise their
rights without trampling up the rights of others. Because rights often are incapable of being fully
exercised, ...rights are neither neutral nor equal. They are not even equivalent or like. They are
reciprocal.’
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menjejaskan pembinaan tamadun bangsa. Setiap individu yang diberikan hak
pula, perlu sedar bahawa mereka bukan hidup dalam suasana vakum tetapi
bermasyarakat. Keadaan ini tidak membenarkan pelaksanaan hak secara
mutlak. Pelaksanaan kebebasan ini juga hendaklah mengambil kira keadaan
bahawa kebebasan itu bukan merupakan lesen yang membenarkan apa sahaja.
Hakikat yang perlu disedari ialah dalam melaksanakan kebebasan bersuara
ialah, individu tidak dapat lari daripada menginjak atau terinjak hak orang lain.
Kebebasan tidak mungkin dapat dilaksanakan secara sepenuhnya. Hak tidak
bersifat neutral atau saksama, tidak juga bersifat sama rata atau seumpama
dengannya. Ia bertimbal-balas 32. Bersama-sama kebebasan bercakap ialah
tanggungjawab terhadap apa yang dipertuturkan dan kesediaan untuk
membuktikan perkataan itu benar. Pepatah Melayu mengatakan: ‘Kerana pulut
santan binasa, kerana mulut badan binasa’, dan ‘Terlanjak perahu boleh diundur,
terlanjak kata buruk padahnya’. Namun dalam apa-apa perkara sekalipun
perlulah ada keberanian untuk menyatakan kebenaran kerana ‘Berani kerana
benar takut kerana salah’.
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PARLIAMENTARY ACTION TO ENSURE THE
INDEPENDENCE AND GOOD ADMINISTRATION OF

JUSTICE∗

DATO’ PARAM CUMARASWAMY∗∗

In recent years there has been an increased focus by the international
community on the importance of democracy for the maintenance of

international peace and security, development and the respect for human rights.
In fact it is now recognised that the promotion of democracy, or the process of
democratisation1, is a primary means of achieving the objectives and principles
set in the Charter of the United Nations. A freely elected parliament and an
independent judiciary are basic attributes of a democratic state.

Democracy, at its most basic level, is defined simply as ‘Government by
the people or their elected representatives’2. Structurally this manifests itself
in many ways, but most commonly, emphasising that I am approaching this
generally, with an elected legislature, executive and separate judiciary with
their respective powers elaborated and determined under some form of
constitutional document. For a democratic process to be legitimate it must be
based on the principles of freedom, equality, transparency and responsibility3.

The judiciary, is in this context often described as being undemocratic as
it is, except for in a few countries, not directly elected by the people and are
therefore seen as not being accountable to them. Accountability of the judiciary

∗  An address delivered at the Parliamentary Meeting on the Occasion of the 58th Session of the
UN Commission on Human Rights Geneva, Palais des Nations – 8 April 2002.
∗∗  UN Special Rapporteur on the Independence of Judges & Lawyers.
1 A/51/512, para 4 - 5. Report of the Secretary-General, Support by the United Nations System
of the efforts of Governments to Promote and Consolidate New or Restored Democracies.
2 Collins Softback English Dictionary.
3 Universal Declaration on Democracy. Adopted by the Inter-Parliamentary Council at its 161st

session. 16 September 1997.
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is further limited by the requirement of independence, which restricts the actions
that the legislature and the executive can take with respect to it. However,
whilst not a democratic institution in a conventional procedural sense, an
independent judiciary is essential for the maintenance of a democratic society.
It is an essential safeguard for two basic features of democracy: equality and
the rule of law. An independent judiciary also facilitates the protection of human
rights, the achievement of social justice and the economic development of the
country by providing a secure legal environment in which to invest4.

However, the current role of the judiciary in the modern state is being
increasingly questioned, with ever more frequent allegations being made that it
is usurping legislative and executive power. This derives from the fact that
more and more the judiciary is being called upon to decide disputes between
parties that require a more proactive, policy oriented role for the judiciary,
often termed as ‘judicial law making’. Also there has been a growth in the
number of cases brought to the courts asking for review of legislative or executive
actions. This has resulted from several factors5.

Firstly, there has been an increase in ‘constitutionalism’, ie the creation of
a fundamental law governing the operation of the state. This requires a
Constitutional Court, or the regular court system, to assess the conduct of the
Government with respect to the overarching norms contained within the
constitution, frequently in very contentious situations. This often leads to conflict
between the various branches, a situation which is heightened when these
courts are being involved in the political process as another method of achieving
political aims. Also modern constitutional documents frequently contain
provisions governing fundamental rights. Bills of rights are, by their nature,
more nebulous and value oriented and do not lend themselves to precise definition
in a constitutional document. This requires the judiciary, as guardians of the
law and the constitution, to flesh out the content of these rights, which often
have substantial implications for the other branches of Government.

4 With respect to the latter, see The Comprehensive Development Framework. World Bank
Website. http://www.worldbank.org/cdf/
5 See Cappelletti, M, The Judicial Process in Comparative Perspective, Chapter 1, pages 11-46.
Clarendon Press, Oxford, 1989.
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Secondly, there has been a substantial growth in the size of Government,
in connection with the expansion of the complexity and diversity of society.
This has resulted in an increase in the promulgation of legislation in all areas in
order to regulate a diverse range of societal activities, particularly in the realm
of social welfare. Associated with this is an executive, administrative apparatus
to implement the legislative design. The operation of these two factors, results
in a situation where the judiciary is called upon ever more frequently to assess
the accordance of executive and legislative behaviour with the law. This is
likely to bring the separate branches into conflict and lead to challenges or
assertions that the judiciary is usurping the role of legitimately elected parliament,
or responsible executive.

However, these concerns of illegitimacy are largely misplaced. Clearly
the judicial process is inherently limited by factors that make it procedurally
different from the legislative process, and limit its effect on democratic power
of parliament. Clearly a court cannot actively seek to participate in the discussion
of an issue. It is limited to deciding legal issues that are brought before them in
cases for its deliberation. It has no power of initiation. Also, judges are impartial
arbitrators, they represent no polity and decide the law in terms of individual
cases. These limitations strengthen rather than damage its democratic credibility.

As a result of this central and catalytic role, the need for the independence
of the judiciary is emphasised in all international and regional instruments, usually
as a fundamental attribute of a fair trial6. Although the ‘right to a fair and public
hearing by a competent, independent and impartial tribunal’, is primarily directed
to the individual instance, its elements serve a dual role. In the individual sense,
they ensure the fairness of the trial by providing the structural and personal
conditions where the judge can decide the case freely in accordance with the

6 Article 10 of the Universal Declaration on Human Rights, Article 14 of the International
Covenant on Civil and Political Rights and in regional instruments such as Article 6 of the
European Convention on Human Rights and Fundamental Freedoms, Article 8 of the American
Convention on Human Rights and Article 7 of the African Charter on Human and Peoples
Rights. Article 26 of the African Charter on Human and Peoples Rights, uniquely amongst the
human rights treaties, imposes a duty directly on State Parties to guarantee the independence of
the judiciary.
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law, ensuring the equality of the parties who appear before the court and the
transparency and legitimacy of the process. However, in a wider sense an
independent and impartial judiciary is recognised as the best way of achieving
justice in a society through the preservation of respect for fundamental human
rights and the rule of law.

In accordance with the foregoing, the requirement of an independent
judiciary can be seen as existing not for the judges themselves but as an essential
protection of the equality of everybody before the law. It exists for the
‘consumers of justice’7. An independent judiciary ensures that all actors in
society, including the judiciary itself, are bound by the law. This guarantees the
supremacy of the constitution, the most fundamental representation of the
democratic will of the public.

At the national level, the requirement for an independent and impartial
judiciary is acknowledged in most countries, irrespective of their precise
constitutional arrangements. The universality of this principle was acknowledged
in a study on the independence and impartiality of the judiciary submitted to the
Sub-Commission on the promotion and protection of human rights by an expert
Mr Singhvi:

‘Constitutions of all hues and colours either explicitly declare or
implicitly recognise the principle of the independence of the judiciary.
Their methods of securing the principle of independence may vary,
in matters of detail, their modalities may sometimes run counter to
the principle; but the object of the independence of the judiciary is,
as it were, a part of the universal refrain of the anthem common to
all constitutional documents … What emerges from this is not merely
a compilation of a quantitative consensus on the principles of the
impartiality and independence of the judiciary, inclusively referred
to as independence. There is in fact a coherent world profile of
judicial independence and it is not merely a matter of ritual verbiage.’8

7 E/CN.4/Sub.2/1985/18/Add.1, para 104.
8 E/CN.4/Sub.2/1985/18/Add.1, para 104.
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What then constitutes an independent judiciary? Although there are many
varying forms and structures of Government, there are basic characteristics
and conditions that must exist if the judiciary is to be able to perform its function
independently. The United Nations Basic Principles on the independence of
the judiciary provides useful guidance in this respect.

At the most basic level, to be independent, the judiciary must be free from
any restrictions, improper influences, inducements, pressures, threats or
interferences, direct or indirect, from any quarter9. The importance of this
requirement cannot be overstated. These influences can take many forms, be
from many sources, and may relate to an individual case or be an overall
attempt to make the judiciary subservient to the other arms of Government. In
the context of an individual case, these influences range from overt threats to
the judge’s life, removal from a case or position as a judge or an instruction to
decide a case in a particular manner. Alternatively they may be more subtle
suggestions of punishment, in the form of demotion, reduction of benefits, removal
of security or public statements whilst the matter is sub judice of the
Government's opinion on what the correct outcome of the case should be.
Institutional forms of influence may be exercised through Government controlled
selection and appointment procedures, promotions based on political favour,
control over the judicial budget and administration or the abuse of disciplinary
or dismissal procedures.

Of course this ‘freedom from restrictions’ is not absolute, in the sense
that it permits the judiciary to act in any manner that it sees fit, ie in an arbitrary
manner. The judiciary is clearly required to decide matters within their
jurisdiction on the basis of facts and in accordance with the law10. Depending
on the legal tradition of the country concerned, judges may have more scope
for influencing and developing the law, or even be a legitimate source of law.
However, in all systems, the power of the judiciary is circumscribed by the law
and judicial procedure.

9 Principle 2, Basic Principles on the Independence of the Judiciary.
10 Principle 2, Basic Principles on the Independence of the Judiciary.
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I will not go into precise detail as to what the requirements for an independent
judiciary are, or what the legislature can do to achieve this, as the subject is too
expansive and the potential threats too diverse and contingent on the particular
circumstances that exist in a particular country, to cover in any effective manner
here. Also there is not one universal model that can be applied. However, I will
address some issues in which the legislature can be particularly effective, and
which are of particular importance for the securing of the independence of the
judiciary.

Obviously, the main area in which it can enhance the independence of the
judiciary is through its law making power, in which there are a few critical
areas which I will discuss shortly. However, the legislature also plays a crucial
role in the creation of an environment in which the decisions of the judiciary
and the judicial system in general are respected. The legislature, as the duly
elected representative of the public, by asserting the importance of the
independence of the judiciary and by respecting it in practice, acts as an example
to not only the general public but to other Government institutions. The legislature,
the legitimate source of the law is equally bound by the law. By recognising the
legitimacy and independence of the judicial power, it engenders respect for the
rule of law.

The legislature’s role is particularly important in instances where the
executive attempts to use the parliamentary processes to threaten the
independence of the judiciary. This situation was evident in Slovakia during my
mission there in 2000. In this case the executive submitted a proposal to the
national parliament to remove the President of the Supreme Court, from his
position as President not as a judge, on the basis that he no longer had the
moral authority to remain as President of the Court. The executive asserted
that the position of President was separate and that whilst performing his
functions as President of the court, the judge concerned was effectively a
member of the executive and so could be removed without observing the
constitutional guarantees that provided for the removal of judges. It was clear
that this action of the Government constituted a threat to the independence of
the judiciary and that it was essential for the parliament to stand up to the
executive. In the end, after I concluded my mission, the parliament upheld the
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independence of the judiciary and parliamentary democracy by dismissing the
Government’s motion.

Article 10 of the United Nations Basic Principles on the Independence of
the Judiciary requires that ‘persons selected for judicial office shall be individuals
of integrity and ability with appropriate training and qualifications in law. Any
method of judicial selection shall safeguard against judicial appointments for
improper motives.’ In other words the only objective of a legitimate selection
process is the identification and appointment of persons of merit, and this result
must be guaranteed by the chosen process. Therefore whilst Principle 10 does
not specify a particular form or body which should be responsible for this task,
the selection method must be, at a minimum, transparent, in order to provide
sufficient safeguards.

Associated with selection based on merit, is adequate and independent
continuing education and training of judges. This is particularly important in
countries that have career judiciaries, where individuals do not have the
background of long years of the practice of law before they join the judiciary.
Training in new areas and developments in law keeps members of the judiciary’s
knowledge current and improves the quality of their decision making. Training
in areas such as court management and case processing improves the efficiency
and functioning of the judicial system making it more efficient and responsive
to the needs of the consumers of justice. Above all, training should reinforce
the importance of independent and impartial decision making, and of the ethics
and responsibilities of judicial office.

Another important area that has implications for the independence of the
judiciary, are the conditions of service and tenure of judges. The conditions
under which a judge must work will obviously have a substantial influence on
the way that he/she is able to perform the judicial role. Some of the relevant
elements here are the level of remuneration, its adequacy and changes to it;
housing; security; court conditions and adequacy of staff. Although the level of
these benefits, or the conditions for their grant, must be established by a legislative
or executive act, the ability to vary their levels must be strictly controlled.
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For example, threatened reductions in salary can be used as a means of
influencing the outcome of cases currently before the courts that may have
political implications. The removal of security, or the failure to grant it, can
have a chilling effect on the ability of a judge to decide cases independently or
at all. A recent example of this occurred in Zimbabwe, where the Minister of
Justice stated that the safety of Supreme Court judges could not be guaranteed
from attacks by groups involved in land reclamation. This was at a time when
the court was deciding cases concerning the Government’s proposed land reform
program. Also the selective application of the entitlement to housing, particularly
in countries from the former Soviet Union, is used as a means of rewarding or
influencing the decision making of various judges.

The judicial budget can also be used as a tool of influence. An inadequate
budget will affect the judiciary’s ability to provide justice to the users of the
court system, particularly punishing the most vulnerable persons who appear
before the courts. Proposed reductions that target the judiciary may be seen
as official disapproval of decisions of the courts and compromise future decision
making. Executive control over the administration of the courts, a problem in
many countries, allows substantial opportunities for influence or control of the
independent operation of the court system. The ineffective operation of the
court system due to lack of financial resources doubly undermines the judiciary’s
independence, by subjecting it to more criticism and calls for interference by
the other branches in its operation.

In light of the foregoing, it is preferable that the judicial budget be contained
as a separate provision in the overall budget. The level should be a set percentage
of the total budget which cannot be diminished, except possibly as part of an
overall reduction in the budgets of state services. Further, the administration of
the court system should be carried out by administrators and civil servants
appointed by, and responsible to, the judicial body.

The length and security of the tenure of members of the judiciary varies
dramatically around the world. Judges in the common law tradition are traditionally
appointed for life or until a mandatory retirement age. Judges from the civil
law tradition may have a similar approach or appoint judges for shorter one off
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or renewable tenures. Each approach has its relative advantages and
disadvantages, however, there are certain principles which should be followed.
Regular renewals have a negative effect on the independence of judicial
decision making as judges feel obliged to curry favour in order to secure a
further appointment. Therefore it is preferable, as a general rule, that judges
be appointed for a fixed period of time, not renewable. If a system of periodic
review is chosen, which may be unavoidable in a career judiciary, the review
body should be independent and consist solely of members of the judiciary and
representatives of the legal community. In these circumstances there should
also be a presumption of renewal, with a requirement of substantial evidence
of a breach of pre-determined standards of conduct, due process and the right
of appeal.

Finally the areas of discipline and removal are crucial for the maintenance
of judicial independence. The threat of removal from a case, from the judicial
body, or the threat of punitive disciplinary procedures are the most basic and
fundamental threats to independent decision making. Principles 17 - 20 of the
United Nations Basic Principles on the Independence of the Judiciary set out
the conditions for the exercise of this power. Judges, like anyone else are
entitled to the same fair trial protections with respect to any charge against
them. However, due to the fact that any accusation made against a judge
substantially undermines public confidence in their abilities and their ability to
be a legitimate arbitrator, certain other safeguards are required. Firstly, the
initial accusation and examination should be kept confidential to reduce the
possibility that an allegation, or the threat of such an allegation, will be used as
a means of influencing the conduct of a judge. Subsequent stages of the
procedure can be public, but initially must protect against disgruntled litigants
or others who make allegations in bad faith. Secondly, judges can be removed
only in the most serious of situations, for incapacity or behaviour that renders
them unfit to perform their duties.

Through my work as Special Rapporteur I have come to the conclusion
that it is essential that the judiciary is involved in all matters concerning its
organisation. Members of the judiciary are uniquely placed to understand the
characteristics and attributes that are required for good judging, the intricacies
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of the judicial process and the daily pressures and stresses that judges are
subjected to. Therefore I have recommended on several occasions the creation
of a body, composed in the majority of judges, with other representation from
the legal community, that is responsible for appointments, promotion, discipline
and the proper organisation and functioning of the judicial system. Such a body
reduces the possibilities for interference in the judiciary and acts as a strong
guarantee for its independence. Further, by the inclusion as members of others
apart from judges, and by requiring its processes to be transparent such a body
addresses some of the concerns about the lack of accountability of the judicial
branch. However, with regard to discipline as far as possible the Mechanism
should be composed of only judges and possibly retired judges.

I would now like to move to some issues that are topical and of particular
relevance to the relationship between the legislature and the judiciary. As I
stated earlier the judiciary plays an essential role in a modern democratic state.
As a result of this central role, its increased law making function in certain
circumstances, and because of the resulting influence that this has over the
functions of the other branches of Government, there has been an increase in
conflicts between the judicial branch and the other branches of Government.
Therefore I would like to briefly discuss two issues, public criticism of judges
and measures to improve judicial accountability.

What are the permissible boundaries of the criticism of the judiciary?
Firstly, it should be emphasised that the freedom of expression is a fundamental
human right and an essential aspect of a democratic society. The judiciary, as
an important public actor, should be the subject of public discussion and debate
and the ability to discuss its activities is an important aspect of its democratic
accountability. However, given the requirements of independence and
impartiality, and recognising the damage that injudicious comment can have on
an individual's right to a fair trial, the freedom of expression must be exercised
carefully. As I stated in the report of my mission to South Africa:

Any criticism of judgements or the conduct of judges should be
couched in temperate language so that public confidence in the courts
is not undermined. The right to an independent judiciary and the
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right to free speech are fundamental human rights and should be
evenly balanced. However, it must be borne in mind that an
independent judiciary is a prerequisite for the protection of free
speech. Therefore, it is in the interest of the media to see that judicial
independence and confidence in the institution are preserved and
not undermined.11

The need for this right to be exercised carefully with respect to the judiciary
is recognised in Article 19(2)(b) the International Covenant on Civil and Political
Rights12 and in Article 10(2) of the European Convention for the Protection of
Human Rights and Fundamental Freedoms. It should also be borne in mind
that judges, unlike other public officials, traditionally are unable to respond
directly to criticism. Judges must exercise their right to expression ‘in such a
manner as to preserve the dignity of their office and the impartiality and
independence of the judiciary’13.

The main distinction that needs to be made here is between criticism of an
individual judge or with respect to an individual case and criticism of the judiciary
as a whole. With respect to an individual judge, evidence of conduct that may
amount to misbehaviour or be subject to disciplinary action should be referred
to the appropriate authorities for their investigation rather than be placed in the
public forum for discussion. This alleviates the negative effect that bare
allegations can have on the reputation of a judge. An allegation made against a
judge or anyone for that matter, if subsequently shown to be untrue, continues
to undermine the judge’s ability to be an independent and legitimate source of
authority. Other forms of criticism should be couched in temperate language.

With respect to an individual case, there are several concerns. When it is
being tried before a court, public discussion of the specific issues in the case,

11 E/CN.4/2001/65/Add.2, para 93. Special Rapporteur on the Independence of Judges and
Lawyers. Mission Report to South Africa.
12 It comes under limitations placed for the protection of public order. See Nowak, M, UN
Covenant on Civil and Political Rights: CCPR Commentary,  Kehl am Rhein Publishers, 1993,
p 357.
13 Principle 9, Basic Principles on the Independence of the Judiciary.
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or of the guilt of the accused, can seriously undermine an individual’s right to a
fair trial. Also, expressions of opinion on what the appropriate outcome of a
case should be, represent a clear attempt to interfere with the decision-making
process of the judge. Other problems that can arise in these situations can be
illustrated by an example from South Africa. In this case a judge held that a
man who had raped his own daughter was not a threat to society as a whole
and that this therefore was a mitigating factor that could be considered when
determining the appropriate sentence. In the ensuing public outrage concerning
the decision, a newspaper reported that the judge was to be summoned to
appear before a parliamentary committee to explain his decision. In order to
alleviate the crisis the Minister of Justice had to intervene to explain that
parliament could not summon a judge to explain a particular judgement and
that the matter would be appealed to a higher court. Also the Chief Justice and
the President of the Constitutional Court made a public statement expressing
their concerns over the reports which they hoped were incorrect and declared
that the South African Constitution had expressly separated the judicial branch
from the other branches.

Public criticism of the judiciary as a whole is generally permissible, within
certain limits, as has been eloquently described by Lord Atkin, a prominent
English judge, in 1936:

‘justice is not a cloistered virtue: she must be allowed to suffer the
scrutiny and respectful, even though outspoken, comments of ordinary
men’.14

In another case in 1968 Lord Denning of also of the English Court of
Appeal in a judgment dismissing the application to commit Quintin Hogg (who
later became Lord Chancellor) for contempt of court said:

‘Let me say at once that we will never use this jurisdiction as a
means to uphold our own dignity. That must rest on surer foundations.
Nor will we use it to suppress those who speak against us. We do

14 Lord Atkin in Ambard v Attorney-General of Trinidad and Tobago [1936] AC 322, at 335.
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not fear criticism, nor do we resent it. For there is something far
more important at stake. It is no less than freedom of speech itself.
It is the right of every man, in Parliament or out of it in the Press or
over the broadcast, to make fair comment, even outspoken comment,
on matters of public interest. Those who comment can deal faithfully
with all that is done in a court of justice. They can say that we are
mistaken, and our decisions erroneous, whether they are subject to
appeal or not. All we would ask is that those who criticise us will
remember that, from the nature of our office, we cannot reply to
their criticisms. We cannot enter into public controversy. Still less
into political controversy. We must rely on our conduct itself to be its
own vindication. Exposed as we are to the winds of criticism, nothing
which is said by this person or that, nothing which is written by this
pen or that, will deter us from doing what we believe is right’. 15

A robust discussion of the performance of the judiciary on areas of concern
can stimulate judicial reform and improvements in the administration of justice
and improve the accountability of the judicial branch. Open discussion also
improves the public’s understanding of the operation of the judicial system.
However, as the statement by Lord Atkin indicates, criticism of the judiciary
should take place within certain limits. Courts around the world have used
many ways of describing appropriate criticism ‘Temperate, reasoned and fair
criticism’ 16 kept ‘within the limits of reasonable courtesy and good faith’ 17.
Where the debate does not take place within these limits, it often sets the
judiciary against the other branches of Government and undermines the effective
functioning of the state.

Recently I conducted a mission to Italy after concerns had been expressed
about executive interference with the independence of the judiciary and because
of the substantial increase in tension between the two branches. As a result of

15 Blackburn (No 2) Exparte R v Metropolitan Police (1968) 2 All ER 319, at 320.
16 R v Western Printing and Publishing Limited (1954) III CCC 122 (Newfoundland Supreme
Court).
17 R v Metropolitan Police Commissioner, ex parte Blackburn, supra.
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very public fighting, the debates concerning the operation of the judicial system
were being detached from the issues and becoming increasingly personalised,
thereby undermining the benefits of a free and open discussion of relevant
issues and damaging the integrity of all institutions involved.

It can be seen, in all the above cases, that public discussion of the
administration of justice should take place carefully and (hopefully) in a reasoned
manner considering the substantial negative effects that improper debate can
have on the independent and effective functioning of the judiciary. However,
the judiciary’s realm is not politics and it damages the integrity and impartiality
of the institution to be involved in such debates. Problems that exist in the
judiciary are a matter of public concern and should be discussed in the
appropriate forum.

Finally, in conclusion, I would like to mention recent work that I have
been undertaking in the area of judicial ethics. As I have highlighted during this
speech, the judiciary is playing an ever more important role in a democratic
state, resulting from fundamental changes and developments in the way society
is governed. This increased role makes the securing of the independence of
the judiciary even more crucial but also increases the importance of improving
the accountability mechanisms of the judiciary. As a result, I have been working
with the Judicial Group on Strengthening Judicial Integrity consisting of eight
Chief Justices in Asia and Africa of the common law tradition, to develop a
code of ethics to guide judges in the exercise of the judicial function. Following
its earlier meeting in Vienna in April 2000 this group met in Bangalore, India in
February 2001 where it endorsed a draft code of judicial conduct. The code
aims to provide guidance to judges and afford a structure for regulating judicial
conduct consistent with the requirements of judicial independence. It upholds
the values of propriety, independence, integrity, impartiality, competence, diligence
and equality. The code states that the implementation and enforcement of its
provisions are an essential aspect of achieving the objectives of the code. The
provisions of the code will now be discussed with judges from other legal
traditions to universalise its principles with a view to adoption by a relevant
United Nations body.
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A TRIBUNAL FOR THE HOUSE PURCHASER1 IN THE
REVAMPED HOUSING DEVELOPMENT
(CONTROL AND LICENSING) ACT 1966

ASSOC PROF DR SAMSAR KAMAR BIN ABD LATIF∗

Introduction

The new s 16B of the Housing Development (Control and Licensing) Act
1966 (hereinafter referred to as ‘the HDA’) established a tribunal known

as the ‘Tribunal for Homebuyer Claims’ (hereinafter referred to as the
‘Homebuyer2 Tribunal). A tribunal can be defined as a body outside the
hierarchy of the courts with administrative or judicial functions3. In the Consumer
Protection Act 1999 (hereinafter referred to as the ‘CPA’) a similar tribunal
was established known as the Tribunal for Consumer Claims (hereinafter
referred to as the ‘Consumer Tribunal)4. The establishment of the homebuyer
tribunal made it easier for a house purchaser to claim against a housing developer.

1 Section 3 of the Housing Development (Control and Licensing) Act 1966 defines the meaning
of ‘housing accommodation’ and ‘purchaser’. ‘Housing accommodation’ is defined ‘to include
any building, tenement or messauge which is wholly or principally constructed, adapted or
intended for human habitation or partly for human habitation and partly for business premises
but does not include an accommodation erected on any land designated for or approved for
commercial development’. ‘Purchaser’ means ‘any person who purchases housing accommodation
or has any dealing with a licensed housing developer in respect of the acquisition of housing
accommodation’. The definitions of these terms above are the revised definitions amended by
the Housing Developers (Control and Licensing) (Amendment) Act 2001 (hereinafter referred to
as ‘the Amendment Act’).
∗  LL.B.(Hons)(Lond), LL.M.(Lond), Ph.D.(Manchester), CLP (Malaysia), Advocate & Solici-
tor, Dip in Mgt (MIM), Ahmad Ibrahim Kulliyah of Laws, International Islamic University
Malaysia.
2 Section 16A defines ‘homebuyer’ for the purpose of Part VI of the Act to mean  a purchaser and
includes a person who has subsequently purchased a housing accommodation from the first
purchaser of the housing accommodation.
3 L B Curzon, Dictionary of Law, 3rd ed, ILBS , Kuala Lumpur, 1989, p 445. ‘Administrative’
tribunals are established by the state, ‘domestic tribunals’ are set up by non-state bodies, eg.
Professional associations. Their members include lawyers and laymen with specialised knowledge.
4 S 85 CPA.



The Journal of the Malaysian Bar

INSAF 97

Under Part VI of the HDA, ss 16A to 16AJ5 are inserted to the Act for the
purpose of setting up a tribunal for homebuyer claims. In the CPA, the provisions
for the Consumer Tribunal are found in Part XII of the Act from s 85 to s 122.
The objective of these provisions is to make for easier settlement of claims by
house buyers where the total claim is not more than RM25,0006. The aim of
this article is to discuss the Homebuyer Tribunal and to compare it with the
Consumer Tribunal established by the CPA. Most of the provisions in both
HDA and CPA on regulating the Tribunals have the same wordings and similar
subheadings7.

Jurisdiction of the Tribunal

The Homebuyer Tribunal can exercise its jurisdiction where the total amount

5 The total number of sections in Part VI of HDA is 34 sections concerning Homebuyers
Tribunal. However, the total number of sections are more in CPA Part XII on Consumer
Tribunal, that is, 37.
6 Dato’ Seri Ong Ka Ting, Minister of Housing and Local Government’s speech, Dewan Rakyat
Debate, dated 11 October 2001, at p 79.
7 These similar subheadings are: Establishment of Tribunal (HDA, s16B, CPA, s 85); membership
of Tribunal (HDA, s16C, CPA s 86(1)); Temporary exercise of function of Chairman (HDA, s
16D, CPA, s 87); vacation of office (HDA, s 16E, CPA, s 88); revocation of appointment
(HDA, s16E, CPA, s 88); resignation (HDA, s 16G, CPA, s 90); filling of vacancy (HDA, s 16H,
CPA, s 91); remuneration, (HDA, s 16L, CPA, s 92); secretary to Tribunal (HDA, s 16J, CPA,
s 93), sittings of Tribunal (HDA, s 16K, CPA, s 96); commencement of proceedings (HDA, s
16L, CPA, s 97); jurisdiction of Tribunal (HDA, s 16M, CPA, s 98), limitation of jurisdiction,
(HDA, s 16N, CPA, s 99), extension of jurisdiction by agreement, (HDA, s 16O, CPA, s 100),
abandonment to bring claim within jurisdiction, (HDA, s 16P, CPA, s 101), cause of action not
to be split, (HDA, s 16Q, CPA, s 102), exclusion of jurisdiction of court, (HDA, s 16R, CPA,
s 104), notice of claim and hearing, (HDA, s 16S, CPA, s 106), negotiation for settlement,
(HDA, s 16T, CPA, s 107), right to appear at hearings, (HDA, s 16U, CPA, s 108), proceedings
to be public (HDA, s 16V, CPA, s 109), evidence (HDA, s 16W, CPA, s 110), Tribunal may act
in absence of party, (HDA, s 16X, CPA, s 111), awards for Tribunal (HDA, s 16Y, CPA, s 112),
reference to a judge of the High Court on a question of law (HDA, s 16Z, CPA, s 113), reasons
for decision (HDA, s 16AA, CPA, s 114), decision of Tribunal to be final, (HDA, s 16AC, CPA,
s 116), orders and settlement to be recorded in writing, (HDA, s 16AB, CPA, s 115), criminal
penalty for failure to comply (HDA, s 16AD, CPA, s 117), procedure where no provision is
made, (HDA, s 16AE, CPA, s 118), want of form, (HDA, s 16AF, CPA, s 119), disposal of
documents, etc (HDA, s 16AG, CPA, s 120), act or omission done in good faith (HDA, s 16AH,
CPA, s 121), regulation in respect of the Tribunal, (HDA, s 16AI, CPA, 122), public servant
(HDA, s 22A, CPA, s 94), application of Public Authorities Protection Act 1948 (HDA, s 22B,
CPA, s 95).
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of a claim in respect of which an award is sought does not exceed RM25,000
for one cause of action8. Under CPA, the Consumer Tribunal can exercise its
jurisdiction where the total amount in respect of which an award is sought does
not exceed RM10,0009. Thus, the Homebuyer Tribunal has a higher jurisdiction
than the Consumer Tribunal. A cause of action is the ground on which an
action can be maintained. A homebuyer may have several causes of action, for
example, a defect on the house is one cause of action, or the house is not
according to plan, this is another cause of action10. A homebuyer may therefore
bring the housing developer to the Tribunal a number of times for different
causes of action. The reason for limiting the claim to RM25,000 only is to
make sure that the Tribunal will not take too much power from the courts11.
This amount of jurisdiction will solve claims of less than RM25,000, especially
concerning low cost house purchasers. This problem is very well illustrated in
a recent Temerloh High Court case of KC Chan Brothers Development Sdn
Bhd v Tan Kon Seng dan Lain-Lain12.

In KC Chan, all the respondents were house buyers of low-cost houses
built by the appellant (the developer). The respondents had entered into their
respective agreements with the appellant. All the respondents filed their claims
in the Magistrate Court, claiming for compensation on the grounds that their
houses were not built in accordance with specifications provided in the approved
plans. They claimed that the appellant had breached the agreements between
them. At the Magistrate Court, the court held the appellant in breach of the
agreements and the respondents were awarded compensations. The appellant
appealed to the High Court. The High Court held, inter alia, that on the facts
the amount in dispute in respect of all the 26 appeals was less than RM10,000.
Thus the High Court had no jurisdiction to hear the appeals except on a question
of law.

The further advantage of the Homebuyer Tribunal to a house purchaser is
that the decision given by the Homebuyer Tribunal is final and binding on all
8 S 16M(1) HDA.
9 S 98(1) CPA.
10 Ibid, DRD, dated 16 October 2001 at p 28.
11 Ibid.
12 [2001] 4 AMR 4533 – High Court Temerloh – Civil Appeal, Ramly Ali, JC.
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parties to the proceedings13. It is also to be noted that where a claim is lodged
with the Tribunal and the claim is within its jurisdiction, the issues in that claim
shall not be the subject of proceedings between the same parties in any court14.

A homebuyer, however, is free to file his claim in court if he wishes to do
so. The settlement through this procedure will be able to help many homebuyers
because it is simple, does not incur large costs, does not involve the appointment
of lawyers and does not involve the ordinary court process which will involve
a longer period of time15.

Limitation of Tribunal’s jurisdiction

Like the Consumer Tribunal16, certain jurisdictional limitations are placed on
the Homebuyer Tribunal. The Act provides that the Homebuyer Tribunal has
no jurisdiction in respect of any of the following claims, except as expressly
provided by the Act:17

i. for the recovery of land18, or any estate or interest in land;19and
ii. in which there is a dispute concerning –

a. the entitlement of any person under a will or settlement,
or on intestacy (including partial intestacy);

b. goodwill;
c. any chose in action (a chose in action is when any man

hath cause; or may bring an action for some duty due to
him); or

d. any trade secret or other intellectual property right.

13 S 16AC HDA.
14 S 16R HDA. However the rule does not applied where (a) the proceedings before the court
were commenced before the claim was lodged with the Tribunal; or (b) the claim before the
Tribunal is withdrawn, abandoned or struck out: s 16R(1).
15 Ibid.
16 S 99 CPA.
17 S 16N(1).
18 The term ‘land’ here does not include fixtures: s 16N(5).
19 S 16N(1)(a).
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Another important limitation to the jurisdiction of the Tribunal is that the
jurisdiction of the Tribunal shall be limited to a claim that is based on a cause of
action arising from the sale and purchase agreement entered into between the
homebuyer and the licensed housing developer which is brought by a homebuyer
no later than 12 months from the date of issuance of the certificate of fitness
for occupation for the housing accommodation or the expiry date of the defects
liability period as set out in the sale and purchase agreement20. In the statutory
sale and purchase agreement in schedule G of the Act, clause 23 provides  a
defects liability period of 18 months. Certificate of fitness for occupation, as
defined by s 3 of the Act means the certificate of fitness for occupation given
or granted under the Street, Drainage and Building Act 1974 and any by-laws
made under that Act. In the CPA, the jurisdiction of the Consumer Tribunal is
limited to a claim that is based on a cause of action which accrues within three
years of the claim21.

However, the Act provides an exception to this rule. No claim shall be
affected or defeated on the ground that no sale and purchase agreement has
been entered into between the homebuyer and the licensed housing developer
at the time when the cause of action accrues if there exists a previous dealing
between the homebuyer and the licensed housing developer in respect of the
acquisition of the housing accommodation22. The Act further provides that
‘nothing in [s 16N] shall be deemed to authorise the Tribunal to deal with a
claim arising from personal injury or death.’23 This provision is similar to s
99(3) CPA. Personal injury means any disease and any impairment of a person’s
physical or mental condition24.

Extension of jurisdiction by agreement

Although the amount or value of the subject-matter claimed by the homebuyer

20 S 16N(2).
21 S 99(2) CPA.
22 S 16N(3).
23 S 16N(4).
24 L B Curzon, Dictionary of Law, ILBS, 1989.
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or in issue, exceeds RM25,000, the Homebuyer Tribunal shall have jurisdiction
to hear and determine the claim if the parties have entered into an agreement
in writing that the Tribunal shall have jurisdiction to hear and determine the
claim25. This similar provision is also found in s 100 of CPA for the Consumer
Tribunal. When can the parties enter this type of agreement? As the case also
lies in the Consumer Tribunal under CPA26, an agreement may be made (i)
before a claim is lodged or (ii) where a claim has been lodged under s 16L, at
any time before the Homebuyer Tribunal has recorded an agreed settlement in
respect of the claim under s 16T(3) or has determined the claim under s 16Y,
as the case may be27.

Abandonment to bring claim within jurisdiction

In order for a homebuyer to bring a claim within the jurisdiction of the
Homebuyer Tribunal, he is allowed to abandon so much of a claim which
exceeds RM25,00028. For example, Mat has a claim of RM35,000 against the
developer for breach of the house plan. Mat by virtue of this provision of the
Act, may abandon RM10,000 in order to enable him to bring his claim to the
Tribunal. Similarly, in a Consumer Tribunal a claimant may abandon so much
as exceeds RM10,000 in order to bring the claim within the jurisdiction of the
Consumer Tribunal29. Where a part of a claim has been abandoned, the
Tribunal’s record of an agreed settlement or the Tribunal’s award (as the case
may be) in relation to the claim shall operate to discharge the person:

i. who is a party to that agreed settlement; or
ii. against whom the claim is brought and the subsequent award

is made, from liability in respect of the amount so abandoned30.

25 S 16(O)(1).
26 S 100(2) CPA.
27 S 16(O)(2).
28 S 16P(1).
29 S 101(1) CPA.
30 S 16P(2).
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Similar to a claim made by consumers in the CPA31, the HDA prohibits
splitting of claims by homebuyers. Thus, homebuyer claims may not be split, no
more than one claim brought, in respect of the same matter against the same
party for the purpose of bringing it within the jurisdiction of the tribunal32. For
example Abu has a claim of RM100,000 against a housing developer, BK Bhd,
as a result of bad workmanship on the house. The jurisdiction of the Tribunal is
RM25,000 only according to the new s 16M of the Act. Abu intends to split his
claims into four, RM25,000 each, so that he can brings his claims to the Tribunal
four times. This type of proposal by Abu is prohibited by s 16Q of the Act.

Section 16R of the Act excludes the jurisdiction of any court where a
claim is lodged with the Homebuyer Tribunal and the claim is within the
Tribunal’s jurisdiction. Thus, where a claim by a homebuyer is lodged with the
Tribunal, the claim must not be the subject of proceedings between the same
parties in any court33. A similar provision is also found for the Consumer Tribunal
in the CPA, s 104(1). However, this rule is subject to two situations:

(i) where the proceedings before the court were commenced
before the claim was lodged;34or

(ii) the claim before the Tribunal is withdrawn, abandoned or struck
out.35

It is further provided  that where the above rule applies, the issues in
dispute in the claim to which those proceedings relate must not be the subject
of proceedings between the same parties before the Tribunal unless the claim
before the court is withdrawn, abandoned or struck out36.

31 S 102 CPA.
32 S 16Q of the Act.
33 S 16R(1).
34 S 16R(1)(a).
35 S 16R(1)(b).
36 S 16R(2).
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Awards of the Tribunal

The decisions of the Homebuyer Tribunal take the form of awards. The
Homebuyer Tribunal has a duty to make its award without delay37. Furthermore
where it is practicable, the Tribunal must make the award within 60 days from
the first day of the hearing before the Tribunal commences38. In the CPA, a
similar provision is found in s 112 of CPA where the Consumer Tribunal must
also make its award without delay, and where practicable within 60 days from
the first day of the hearing.

An award of the Homebuyer Tribunal may require one or more of the
following stated below. The Consumer Tribunal has more types of award than
the Homebuyer Tribunal, ie, 10 in all, compared to the eight which can be given
by Homebuyer Tribunal. The reason for this is that the subject matters are
different39.

i. that the party to the proceedings pay money to any other
party;40

ii. that the price or other consideration paid by the homebuyer or
any other person be refunded to the homebuyer or that person;41

iii. that a party comply with the sale and purchase agreement;42

iv. that the money be awarded43 to compensate for any loss or
damage suffered by the claimant;44

37 S 16Y(1).
38 Ibid.
39 Under s 112(2) of CPA the awards that may be given by the Consumer Tribunal that are
different from Homebuyer Tribunal are as follows:
(i) that goods be supplied or re-supplied in accordance with this Act or the contract to which
the consumer is a party;
(ii) that goods supplied or re-supplied to the consumer be replaced or repaired;
(iii) that the price or other consideration paid or supplied by the consumer or any other
person be refunded to the consumer or that person; and
(iv) that a party comply with the guarantee.
40 S 16Y(2)(a).
41 S 16Y(2)(b).
42 S 16Y(2)(c).
43 Nothing in this award shall be deemed to empower the Tribunal to award any damages for any
non-pecuniary loss or damage: s 16Y(3).
44 S 16Y(2)(d).
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v. that the contract be varied or set aside, wholly or in part;45

vi. that costs to or against any party be paid;46

vii. that the interest be paid on any sum or monetary award at a
rate not exceeding eight per centum per annum47, unless it
has been otherwise agreed between the parties;48

viii. that the claim be dismissed.49

A homebuyer will know the reasons for giving the award by the Homebuyer
Tribunal because it must in all proceedings give its reasons for its awards in the
proceedings50. A consumer will also know the reasons for the award given by
the Consumer Tribunal51. It is also required that the Homebuyer Tribunal must
make or cause to be made a written record of the terms of (a) every agreed
agreement settlement reached by the parties52.

In circumstances where there is no provision made for a particular
procedure, then the Homebuyer Tribunal must adopt such procedure as it thinks
fit and proper53. No proceedings of the Tribunal or award or other document of
the Tribunal shall be set aside or quashed for want of form54.

Procedure for homebuyers to commence proceedings

For a proceeding in the Homebuyer Tribunal to start, a homebuyer may lodge
with the Tribunal a claim in the prescribed form with the prescribed fee claiming
for any loss suffered or any matter concerning his interests as a homebuyer

45 S 16Y(2)(e).
46 S 16Y(2)(f).
47 Nothing in this award shall be deemed to empower the Tribunal to award any damages for any
non-pecuniary loss or damage: s 16Y(3).
48 S 16Y(2)(g).
49 S 16Y(2)(h), HDA.
50 S 16AA, HDA
51 S 114, CPA.
52 S 16AB, HDA, CPA, s 115
53 S 16AE HDA, CPA, s 118.
54 S 16AF, HDA.
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under the Act55. A similar procedure also applies to a consumer for the Consumer
Tribunal. The Homebuyer Tribunal will have jurisdiction to determine a claim
where the total amount in respect of which an award of the Tribunal is sought
does not exceed RM25,00056. In the Consumer Tribunal, the Tribunal will have
jurisdiction only where the total amount in respect of which an award of the
Tribunal is sought does not exceed RM10,00057. However, this limit is subject
to certain exceptions as explained above. A respondent to a claim may raise a
debt or liquidated demand as (a) defence or (b) a counter-claim.58 A counter-
claim is a cross-action which is not a defence, but in effect, the defendant’s
statement of claim.

Upon a claim being lodged, the Secretary to the Tribunal must give notice
of the details of the day, time and place of hearing in the prescribed form to the
homebuyer and the housing developer59.

Where a respondent raises a debt or liquidated demand and the debt or
demand is proved, the Tribunal must give effect to the defence, or hear and
determine the counter-claim notwithstanding that the original claim is withdrawn,
abandoned or struck out60. A liquidated demand is a demand in the nature of a
debt, ie, a specific sum of money due and payable under or by virtue of a
contract. Its amount must either be already ascertained or capable of being
ascertained as a mere matter of arithmetic. Any claim lodged with the Tribunal
may include loss or damage of a consequential nature61. Damage can be defined
as loss or harm, physical or economic, resulting from a wrongful act or default
and generally leading to the award of a measure of compensation. The word
damage is sufficiently wide in its meaning to embrace injury, mischief or harm
done to property62. For example, as a result of a defect in the house, a

55 S 16L, HDA, CPA, s 97.
56 S 16M(1).
57 S 98(1) CPA.
58 S 16M(2).
59 S 16S, HDA, CPA, s 106.
60 S 16M(3).
61 S 16M(4).
62 Per Walters J in Samuels v Stubbs [1972] 4 SASR 200.
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homebuyer is not able to stay in the house and has to rent another house. The
homebuyer should be entitled to claim the rent paid by him to the landlord.

Organisation of Homebuyer Tribunal

The membership of the tribunal is regulated by s 16C of the Act. The Tribunal
consists of the following members:

(1) A Chairman and a Deputy Chairman to be appointed by the Minister from
amongst members of the Judicial and Legal Service63; and

(2) Not less than five other members to be appointed by the Minister from
amongst persons who are members of the Judicial and Legal Service or
advocates and solicitors of the High Court in Malaya and have practised
for not less than seven years64.

The duration of holding office for the members in the second category
above is for a term not exceeding three years65. However, a  member is eligible
for reappointment upon the expiry of  his term of office but shall not be appointed
for more than three consecutive terms66. A member in this category may at
any time resign his office by giving three months’ written notice to the Minister67.

Where the Chairman is for any reason unable to perform his functions or
during any period of vacancy in the office of the Chairman, the Deputy Chairman
shall perform the functions of the Chairman68. The Act provides69 four situations
where the office of a member of the Tribunal becomes vacant. These situations
are as follows:

63 S 16C(a).
64 S 16C(b).
65 S 16C(2)(a).
66 S 16C(2)(b).
67 S 16G.
68 S 16D.
69 S 16E.
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1. Upon the death of the member;70

2. Upon the member resigning from such office by giving three months’
written notice to the Minister;71

3. Upon the expiry of his term of office;72 or
4. Upon the member ceasing to be a member of the Judicial and Legal

Service or an advocate and solicitor of the High Court in Malaya.73

The CPA has similar provisions on the Consumer Tribunal as found in
Housing Delopment (C & L) Act on the above regulations.

The Minister has the power to revoke the appointment of a member of the
Tribunal in the following circumstances:74

(a) If his conduct, whether in connection with his duties as a member of
the Tribunal or otherwise, has been such as to bring discredit to the
Tribunal;75

(b) If he has become incapable of properly carrying out his duties as a
member of the Tribunal;76

(c) If he has been proved against him, or has been convicted on, a charge
in respect of:77

(i) an offence involving fraud, dishonesty or moral turpitude.
Fraud at common law means an intentional deceit, for
example, a false representation by the defendant of an
existing fact. Dishonesty involves the elements in lacking
intentionally an element of truth or probity.

(ii) an offence under a law relating to corruption;
(iii) an offence under the Act; or

70 S 16E(a).
71 S 16E(b).
72 S 16E(c).
73 S 16E(d).
74 S 16F.
75 S 16F(a).
76 S 16F(b).
77 S 16F(c).
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(iv) any other offence punishable with imprisonment for more
than two years;

(d) If he is adjudicated a bankrupt;78

(e) If he has been found or declared to be of unsound mind or has otherwise
become incapable of managing his affairs;79

(f) If he absents himself from three consecutive sittings of the Tribunal
without leave of the Chairman.80

In a situation where a member ceases to be a member of the Tribunal, the
Minister may appoint another person to fill the vacancy81.

The members of the Homebuyer Tribunal in the first category above shall
be paid such fixed allowances and other allowances as the Minister may
determine82. As to the members in the second category the members will be
paid a daily allowance during the sitting of the Tribunal, and such lodging,
traveling and substance allowances83 as the Minister may determine.

The Homebuyer Tribunal will be assisted by a Secretary84 and such number
of officers as may be necessary for carrying out the functions of the Tribunal85.
The officers of the Tribunal will be under the general control of the Chairman86.

Sittings of Tribunal

The jurisdiction of the Tribunal will be exercised by any of the following persons
sitting alone:87

78 S 16F(d).
79 S 16F(e).
80 S 16F(f).
81 S 16H.
82 S 16I(1).
83 S 16I(2).
84 The Secretary to the Tribunal shall be deemed to be an officer of the Tribunal: s 16J(3).
85 S 16J(1).
86 S 16J(2).
87 S 16K(1).
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(a) the Chairman of the Tribunal;
(b) the Deputy Chairman of the tribunal; or
(c) any member of the Tribunal determined by the Chairman.

The Tribunal may sit in one or more sittings on such day and at such time
and place as the Chairman may determine88. If the person presiding over any
proceedings in respect of a claim dies or becomes incapacitated, or is for any
other reason unable to complete or dispose of the proceedings, the claim shall
be heard afresh by another member of the Tribunal, unless the parties agree
that the claim be continued by another member of the Tribunal89. Where the
term of appointment of any member of the Tribunal expires during the pendency
of any proceedings in respect of a claim, the term of his appointment shall be
deemed to be extended until the final disposal of the claim90.

Negotiations for settlement

Section 16T imposes an obligation on the Tribunal to assist the homebuyers
and the housing developer to negotiate. Therefore, the Tribunal must asses
whether in all the circumstances, it is appropriate for the Tribunal to assist the
parties to negotiate an agreed settlement in relation to the claim91. This obligation
on the Tribunal only arises where the claim is within the jurisdiction of the
Tribunal92. A Tribunal in making an assessment must have regard to any factors
that, in the opinion of the Tribunal, are likely to impair the ability of either or
both of the parties to negotiate an agreed settlement93. However, this provision
is not limiting the generality of the Tribunal in assisting the parties to negotiate
an agreed settlement in relation to the claim94. Where the parties reach an

88 S 16K(2).
89 S 16K(3).
90 S 16K(4).
91 S 16T(1).
92 Ibid.
93 S 16T(2).
94 S 16T(2).
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agreed settlement, the Tribunal must approve and record the settlement and
the settlement must then take effect as if it were an award of the Tribunal95.
However, the Tribunal must proceed to determine the dispute in two situations96:

First, where it appears to the Tribunal that it would not be appropriate for
it to assist the parties to negotiate an agreed settlement in relation to the claim;97

or

Second, where the parties are unable to reach an agreed settlement in
relation to the claim98.

Decisions of Tribunal to be final

A homebuyer will have no recourse of appeal after the Tribunal gives its decisions
because the decisions of the Tribunal are final99. This is also similar to the
provisions in the CPA where the consumer will have no recourse of appeal
after the Consumer Tribunal gives its decision because of its statutory finality100.
Thus, every agreed settlement recorded and every award made by the Tribunal
is final and binding on all parties to the proceedings101. Furthermore, every
agreed settlement and every award made by the Tribunal shall also be deemed
to be an order of a Magistrate’s Court and be enforced accordingly by any
party to the proceedings102. The Secretary of the Tribunal must send a copy of
the award made by the Tribunal to the Magistrate’s Court having jurisdiction in
the place to which the award relates or in the place where the award was
made and the Court shall cause the copy to be recorded103.

95 S 16T(3).
96 S 16T(4).
97 S 16T(4)(a).
98 S 16T(4)(b).
99 S 16AC.
100 S 116 CPA.
101 S 16AC(1)(a).
102 S 16AC(1)(b).
103 S 16AC(2).
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Right to appear at hearings

At the hearing of a claim every party is entitled to attend and be heard104.
However, the Act prohibits a party to the hearing from being represented by an
advocate and solicitor105. On the other hand, if in the opinion of the Tribunal the
matter in question involves complex issues of law and one party will suffer
severe financial hardship if he is not represented by an advocate and solicitor,
then the Tribunal may allow the party to be represented by an advocate and
solicitor106. In a situation where one party is subsequently allowed to be
represented by an advocate and solicitor then the other party shall also be
entitled107.

As for a corporation or an unincorporated body of persons, they may be
represented by a full-time paid employee of the corporation or body108. A minor
or any other person under a disability may be represented by his next friend or
guardian ad item109.

Where a party is represented as permitted by s 16U(3), the Tribunal may
impose such conditions as it considers necessary to ensure that the other party
to the proceedings is not substantially disadvantaged110. All proceedings before
the Tribunal must be open to the public111.

Evidence

Section 16W of the Act regulates as regards to evidence to help the Tribunal in
its decision. Thus, the Tribunal may:

104 S 16U(1).
105 S 16U(2).
106 Ibid.
107 Ibid.
108 S 16U(3)(a). This rule is subject to s 16U(2) but notwithstanding section 37 of the Legal
Profession Act 1976: s 16U(3).
109 S 16U(3)(b).
110 S 16U(4).
111 S 16V.
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i. Procure and receive all such evidence on oath or affirmation
whether written or oral, and examine all such persons as witnesses,
as Tribunal thinks necessary to procure, receive or examine;112

ii. Require the production before it of books, papers, documents,
records and things;113

iii. Administer such oath, affirmation or statutory declaration as the
case may require;114

iv. Seek and receive such other evidence and make such other inquiries
as it thinks fit;115

v. Summon the parties to the proceedings or any other person to
attend before it to give evidence or to produce any document,
records or other thing in his possession or otherwise to assist the
Tribunal in its deliberations;116

vi. Receive expert evidence;117

vii. Generally direct and do all things as may be necessary or expedient
for the expeditious determination of the claim.118

The Act emphasises that a summons issued under s 16W of the Act must
be served and enforced as if it were a summons issued by a subordinate court119.

The Act allows the Tribunal to act in the absence of a party. Thus, the
Tribunal may hear and determine the claim before it notwithstanding the absence
of any party to the proceedings if it is proved to the satisfaction of the Tribunal
that a notice of the hearing has been duly served on the absent party120.

112 S 16W(1)(a).
113 S 16W(1)(b).
114 S 16W(1)(c).
115 S 16W(1)(d).
116 S 16W(1)(e).
117 S 16W(1)(f).
118 S 16W(1)(g).
119 S 16W(2).
120 S 16X.
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Criminal penalty for failure to comply

Any person who fails to comply with an award made by the Tribunal within the
period specified therein commits an offence121. The punishment for this offence
on conviction is a fine not exceeding RM5,000 or to imprisonment for a term
not exceeding two years or both122. In a situation where there is a continuing
offence, the offender shall also in addition to the penalties be liable to a fine not
exceeding RM1,000 for each day during which the offence continues after
conviction123.

Disposal of documents, etc

The Tribunal may, at the conclusion of the proceedings before it, order that any
document, record, material or other property produced during the proceedings
be delivered to the rightful owner or be disposed of in such manner as it thinks
fit124. However, where no person has taken delivery of the document, record,
material or other property stated above after a period of six months, the
ownership in the document, record, material or other property shall be deemed
to have passed and become vested in the Government125.

Act or omission done in good faith

The Act provides that no action shall be instituted or maintained in any court
against the Tribunal, a member of the Tribunal, or a person authorised to act
for or on behalf of the Tribunal for any act or omission done in good faith in the
performance of its functions and the exercise of its or his powers under the
Act126.

121 S 16AD(1).
122 S 16AD(1).
123 S 16AD(2).
124 S 16AG(1).
125 S 16AG(2).
126 S 16AH.
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Regulations for the Tribunal

The Minister has the power to make regulations as may be necessary or
expedient in respect of the Tribunal127. He may in particular, without prejudice
to the generality of making regulations, make the following regulations:

i. Prescribing the responsibilities of members of the Tribunal;128

ii. Prescribing the procedure of the Tribunal;129

iii. Prescribing the forms to be used in proceedings;130

iv. Prescribing and imposing fees and providing for the manner for
collecting and disbursing such fees;131

v. Prescribing anything required to be prescribed under Part VI of
the Act.

127 S 16AI(1).
128 S 16AI(2)(a).
129 S 16AI(2)(b).
130 S 16AI(2)(c).
131 S 16AI(2)(d).
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COMMENCEMENT OF ARBITRATION

SUNDRA RAJOO∗

Introduction

A party wishing to commence arbitral proceedings will need to take the
correct procedural steps to commence the proceedings validly, in

accordance with any contractual and legal requirements. The date at which an
arbitration commences must be ascertained.

Importance of the date of commencement

There are reasons why it is necessary to know precisely when an arbitration
may be considered to have been commenced, or when it could have been
commenced:

Firstly, the general law of limitation of actions applies to arbitrations in the
same way as it applies to other civil actions. The claimant has to commence
his arbitration within the same periods laid down by the Limitation Act 1953
(Act 254).

Secondly, the parties may by their contract have agreed that the arbitration
must be commenced within a specified time, failing which the right to go to
arbitration, or indeed the claim itself, will be barred. The court has a discretion
under the Arbitration Act 1952 (Revised 1972) (Act 93) s 28 to extend the time
available in exceptional circumstances for commencing the arbitration.

∗  Immediate Past Chairman, Chartered Institute of Arbitrators, Malaysia Branch, Chartered
Arbitrator, Architect and Town Planner, BSc (HBP) Hons (USM), LLB Hons (London), Grad
Dip in Architecture (TCAE), Grad Dip in Urban and Regional Planning (TSIT), MSc in
Construction Law and Arbitration (With Merit) (LMU), MPhil in Law (Manchester), CLP, Dip
ICArb (CIArb), APAM, APPM, FMIArb, FCIArb, FSIArb, FICA, MAE, ARAIA.
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Thirdly, the date of commencement of an arbitration also affects the position
under the conflicts of laws when the proper law of the contract is one law and
the law of the arbitral procedure is another. Then, up to the date of
commencement of the arbitration, the law of contract must govern, and the
law of the procedure will only govern thereafter 1. Parties are free to agree on
what is to be regarded as commencing arbitral proceedings in accordance with
the principle of party autonomy.

Methods of commencement

Where there is an agreed procedure either in the arbitration agreement or
contractual rules, it must be followed for the arbitration to commence 2.

In relation to a statutory arbitration, references to an arbitration agreement
must be read as references to such of the provisions of the Act or of any order,
scheme, rules, regulations or byelaws made thereunder as relate to arbitration 3.

Some rules require parties to commence arbitration by filing notice with
the relevant arbitration institutions for eg the Regional Centre for Arbitration
Kuala Lumpur (KLRCA), the International Chamber of Commerce (ICC).
The date when the request is received by the institution is deemed to be the
date of the commencement of the arbitral proceedings. Other rules require
notice to be given to the parties against whom the claims are directed. The
Pertubuhan Akitek Malaysia Arbitration Handbook 1994 Edn, the Malaysian
Institute of Arbitrators Rules 2000 Edn, the Institution of Engineers Rules 1994
3rd Edn. All these rules require a notice of arbitration be served on the other
party.

1 International Tank and Pipe A A K v Kuwait Aviation Fuelling Co K S C [1975] Lloyd’s Rep
8.
2 Transpetrol Ltd v Ekali Shipping Co Ltd, The Aghia Marita [1989] 1 Lloyd’s Rep 62 at 65-66.
3 As to the determination of the commencement of causes of arbitration arising under statute: see
Pegler v Railway Executive [1948] AC 332, [1948] 1 All ER 559, HL; Layen v London Passenger
Transport Board [1944] 1 All ER 432.
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Ackner J in Offshore International SA v Banco Central SA and others
[1976] 2 Lloyd’s Rep 402 at 407 observed:

‘Where parties have agreed to arbitrate in accordance with
specific rules then it would indeed be strange if for the purpose
of determining whether there had been a valid submission to
arbitration … I was precluded from looking at the rules’.

If no commencement date is defined

In the absence of any definition of commencement date, the arbitration is deemed
to have commenced when there is a notice in writing served by one party on
the other party, requiring the other party, either:

(1) To appoint an arbitrator; or
(2) To agree to the appointment of an arbitrator (This alternative

will apply where there is no express provision in the arbitration
clause for eg, in a simple clause: ‘All disputes will be arbitrated’);
or

(3) To submit the dispute to any person named or designated in the
agreement.

This notice read in conjunction with the arbitration agreement, determines
the scope of the dispute referred to arbitration and hence the jurisdiction of the
arbitrator. It is also part of the mechanism for constituting the arbitral tribunal.

Form of notice

The notice need not be in any particular form. The normal method is by letter.
It should identify the arbitration agreement, by clause number or other
appropriate reference. It should also identify by reference to other documents
or in terms, the nature of the dispute to be submitted to arbitration. This need
not be in great detail but the recipient of the notice should be in a position to
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understand what is alleged against him 4.

Types of notices

The notice to appoint an arbitrator is appropriate where the reference concerns
two arbitrators, one to be appointed by either party. In such a case, the arbitration
is deemed to have commenced when the one party expressly or by implication
requires the other party to appoint his or her arbitrator 5.

The notice to agree to the appointment of an arbitrator is appropriate in
the event of a reference to a single arbitrator. It occurs where the agreement
provides for reference to a single arbitrator, or does not specify how many
arbitrators are to conduct the reference. The Arbitration Act 1952 (Act 93)
(Revised 1972) s 8 stipulates that unless a contrary intention is expressed an
arbitration agreement shall, if no other mode of reference is provided, be deemed
to include a provision that the reference shall be to a single arbitrator.

Service of notice

The arbitration is then deemed to have commenced when one party, expressly
or by implication, indicates to the other that it is appropriate to submit the
dispute to arbitration in accordance with the agreement.

(1) Goff J in Nea Agrex SA v Baltic Shipping Co Ltd and Intershipping
Charter Co, The Agios Lazaros [1976] QB 933 at 945, [1976] 2 All ER

4 Chuan Hup Agencies Pte Ltd v Global Minerals (Sarawak) Sdn Bhd [1990] 1 MLJ 305.
5 Surrendra Overseas Ltd v Government of Sri Lanka [1977] 2 All ER 481, [1977] 1 WLR 565,
[1977] 1 Lloyd’s Rep 653; Nea Agrex SA v Baltic Shipping Co Ltd and Intershipping Charter
Co, The Agios Lazaros [1976] QB 933 at 945, [1976] 2 All ER 842, [1976] 2 Lloyd’s Rep 47,
CA. NV Stoomv Maats ‘De Maas’ v Nippon Yusen Kaisha, The Pendrecht [1980] 2 Lloyd’s Rep
56; SI Pension Trustees Ltd v William Hudson Ltd (1977) 242 EG 689; Atlantic Shipping Co SA
v Tradax Internacional SA, The Bratislava [1977] 2 Lloyd’s Rep 269; The Curnard Carrier,
Eleranta and Martha [1977] 2 Lloyd’s Rep 261.
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842, [1976] 2 Lloyd’s Rep 47, CA; The Rimom [1981] 2 Lloyd’s Rep 640
held that an exchange of telexes which constituted ‘an intimation by one
party to the other that they were requiring the dispute … to be decided by
the arbitrators’ was sufficient when coupled with the fact that the notifying
party proceeded immediately to appoint its own arbitrator 6.

(2) Longmore J IN Frota Oceanica Brasiliera SA v Steamship Mutual
Underwriting Association (Bermuda) Ltd, The Frotanorte [1995] 3
Lloyd’s Rep 254 at 261 held that the the call for the provision of suitable
names for appointment as a sole arbitrator is sufficient for service of
notice;

(3) Mance J in Villa Denizcilik Sanayi Ve Ticaret As v Longensa (The –
Villa) [1989] 1 Lloyd’s Rep 195 at 196 held the notice that was served on
solicitors stating whether that their clients had failed to erect buildings of
adequate construction and asking whether the solicitors were authorised
to accept service of a notice of the commencement of arbitration
proceedings was sufficient 7.

Submission to named party

Where the arbitration agreement provides that the reference shall be to a person
named or designated in the agreement, the arbitration is deemed to have

6 See also Carthiship SA v Allanasons Ltd, The Catherine Helen [1983] 3 All ER 714 at 721 (a)-
(e).
7 See also Erith Contractors Ltd v Costain Civil Engineering Ltd [1994] ADRL132; Cruden
Construction Ltd v Commission for the New Towns [1995] 2 Lloyd’s Rep 387; Charles M Willie
(Shipping) Ltd v Ocean Laser Shipping Ltd [1999] 1 Lloyd’s Rep 225 at 238 as per Rix J;
Mannai Investment Co Ltd v Eaglestar Life Co [1997] 2 WLR 945 at 964 as per Lord Steyn;
West of England Shipowners’ Mutual P&I Association v Hellenic industrial Development Bank
SA 1998 CLC 1431; Great Ormond Street Hospital NHS Trust v The Secretary of State for
Health and Wales Construction Ltd (1997) 56 Con LR 1; Westfield Design & Construction Pty
Ltd v L R & M Constructions Pty Ltd; CSR Ltd (t/as The Readymix Group) [1999] SASC 319; cf
Vosnoc Ltd v Transgobal Projects Ltd [1998] 2 All ER 1990; Allianz Versicherungs AG & Ors
v Fortuna Co Inc [1999] 2 All ER 625; Emson Contractors Ltd v Protea Estates Ltd (1987) 39
BLR 126; Lesser Design and Build Ltd v University of Surrey (1991) 56 BLR 57; Blackpool
Borough Council v F Parkinson Ltd (1991) 58 BLR 85.
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commenced when one party to serves on the other party or parties a notice
requiring the other to submit the dispute to the person so named or designated.
The word ‘designated’ is apt to cover the ‘President or Deputy President for
the time being of Pertubuhan Akitek Malaysia’ as in the PAM 1998 Standard
Form of Building Contract.

Requirements of the notice

The notice must not be premature as the commencement of arbitration is
premised on the existence of a dispute. The court in Peter Cremer GmbH &
Co v Sugar Food Industries Ltd, The Rimon [1981] 2 Lloyd’s Rep 640 at
643 at 643 held a telex reading, ‘in case of difference we already now claim
arbitration… we already now hold you responsible for any possible default in
the execution of this contract’ as simply a precautionary appointment and there
was no current dispute. As such, it did not constitute a notice to appoint an
arbitrator so as to commence an arbitration.

The notice is strictly construed. Lord Steyn in Food Corp of India v
Achilles Halcoussis, The Petros Hadjikyriakos [1988] 2 Lloyd’s Rep 56
considered a letter of appointment containing no reference to one of the issues
that had been decided by an umpire. He held that as a letter of appointment
had to be strictly construed, the umpire had, in the circumstances, exceeded
his jurisdiction and the award was pro tanto bad. In order to ascertain whether
or not an arbitration tribunal enjoys jurisdiction to decide on a particular dispute
or claim, it is necessary to analyse what has passed between the parties to the
reference, in order to determine whether or not the matter in issue was included
therein: Casillo Grani v Napier Shipping Co, The World Ares [1984] 2
Lloyd’s Rep 481; Interbulk Ltd v Ponte Dei Sospiri Shipping Co, The
Standard Ardour [1988] 2 Lloyd’s Rep 159 at 162 as per Savill J.

The above decisions are to be compared with the decision in Nea Agrex
SA v Baltic Shipping Co Ltd and Intershipping Charter Co, The Agios
Lazaros [1976] QB 933 at 945, [1976] 2 All ER 842, [1976] 2 Lloyd’s Rep 47,
where Lord Denning MR at 945 however suggested: ‘In a commercial dispute,
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a letter suggesting an arbitration should not be construed too strictly. The writer
should not be impaled on a time bar because he writes in polite and courteous
terms, or because he leaves open the possibility of settlement by agreement.’
The court suggested that the notice ‘please advise your proposals in order to
settle this matter, or name your arbitrators’ was sufficient, although the
agreement provided for a sole arbitrator. A notice is sufficient if it contains a
request for the dispute to be referred to arbitration and calls on the other party
to take appropriate steps even if it leaves open the possibility of an amicable
settlement.

Contents of the notice

The nature of the dispute must be communicated to the other party. The court
in Interbulk Ltd v Ponte dei Sospiri Shipping Co, The Standard Ardour
[1988] 2 Lloyd’s Rep 159 at 162 held that a notice must also clearly specify the
disputes to be referred to arbitration as ‘it is not sufficient for a party privately
to seek to invest his arbitrator with power to determine a particular claim unless
this is also made clear to the other party’.

The notice must require the other party to appoint the arbitrator. A notice
indicating intention to refer the matter to arbitration is insufficient. In Surrendra
Overseas Ltd v Govt of Sri Lanka [1977] 2 All ER 481, [1977] 1 WLR 565,
[1977] 1 Lloyd’s Rep 653 where a notice that ‘In view of the attitude taken by
charterers in their calculation of laytime, owners will be putting the matter to
arbitration. We will be advising you concerning details of the arbitrator appointed
in due course’ was held not to impose any requirement on the respondent but
simply provided information. Kerr J at 570-571 held that his was insufficient to
commence arbitration as the language of the letter was ‘vague and couched in
the future tense’.

The court in Gosford Meats Pty Ltd v Queensland Insurance Co Ltd
[1970] 3 NSWR 400 at 405 explained:

‘It is not necessary, in our opinion, to a “reference” in this sense
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that there should have been, or should at the same time be, an
appointment of an arbitrator or arbitrators. All that is necessary
is a manifestation, sufficiently clear and certain, of an intention
or desire that there should be an arbitration. There must of course
be an existing unresolved difference; but it is not essential that
the nature of this difference be stated as part of what is only a
manifestation of the intention or desire of the parties with respect
to a matter which is common ground between them. The issues
will become known to arbitrators or arbitrators in due course
when the appointment as such is accepted and the reference is
entered upon (and of course a proposed arbitrator may be
minded to inquire as to the nature of the dispute before accepting
appointment). But for the moment it is sufficient that the parties
are actually aware of what it is they intend or desire should be
arbitrated upon’.

A request for the other party to identify the arbitrator was held to be
sufficient demand. The court in Nea Agrex SA v Baltic Shipping Co Ltd and
Intershipping Charter Co, The Agios Lazaros [1976] QB 933, [1976] 2 All
ER 842, [1976] 2 Lloyd’s Rep 47, CA (Eng) held a letter stating ‘Please advise
your proposals in order to settle matter, or name your arbitrators’ was sufficient
requirement.

However, a request that the matter be referred to arbitration without
expressly demanding that the other party name their arbitrator had been held
to be insufficient compliance such a requirement. Vosnoc Ltd v Transglobal
Projects [1998] 2 All ER 990, [1998] 1 WLR 101, where a letter stating ‘By
this letter the dispute between our respective companies is referred to arbitration
of three arbitrators in London pursuant to the provisions of c. 17.8 of the contract
…’

Limitation Act 1953

If the terms of an agreement between the parties to a contract or a statute
provides for reference of a dispute to arbitration within a specified time period,
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then such dispute, like an action in court, must be commenced within the time
prescribed by statute or as contractually agreed to by the parties. A time limit
in a statute which applies to arbitrations is a defence to a claim if the time limit
has expired 8.

Whether a particular statute applies to arbitrations is a matter for
construction of the statute. In general, most statutory time limits will be construed
as applying to arbitrations, so as to prevent parties contracting out of statutory
limitations 9. Where a statutory and a contractual time limit conflict, it is a
question of construction which prevails 10.

The statutory time limits prescribed in the Limitation Act 1953 (Act 254)
and such other statutes apply to arbitration in the same manner as they apply to
a matter in court 11. Statutory time limitation applies even where the substantive
law applicable to the dispute is not the law of Malaysia 12. Actions founded in
contract and tort shall not be brought after the expiration of six years from the
date on which the cause of action accrued 13.

Where an award is made, the date from when the time limit for
enforcement begins to run is the date of the award 14. Sabah and Sarawak have
their own Limitation Ordinances (Cap 72 and 49 respectively). These differ
from the Limitation Act 1953 (Act 254) in that they provide detailed schedules of

8 See Re Astley and Tyldesley Coal and Salt Co and Tyldesley Coal Co (1889) 68 LJQB 252;
Board of Trade v Cayzer, Irvine & Co Ltd [1927] AC 610 at 614, HL.
9 See Denny Mott and Dickson Ltd v Lynn Shipping Co Ltd [1963] 1 Lloyd’s Rep 339.
10 Unicoopjapan and Marubeni-Iida Co Ltd v Ion Shipping Co, The Ion [1971] 1 Lloyd’s Rep
541; Sabah Flour and Feedmills v Comfez Ltd [1987] 2 Lloyd’s Rep 647; affd [1988] 2 Lloyd’s
Rep 18, CA.
11 See Owners of Cargo on Board v The Merak (Owners), The Merak [1965] P 223, [1964] 2
Lloyd’s Rep 527, CA (Eng); Unicoopjapan and Marubeni Iida Co v Ion Shipping Co,The Ion
[1971] 1 Lloyd’s Rep 541.
12 See Limitation Act 1953 (Act 254) s 30. Limitation Act 1953 (Act 254) s 32 excludes
statutory arbitrations.
13 Limitation Act 1953 (Act 254) s 6(1). See also see Alfred Templeton v Low Yat Holdings
[1989] 2 MLJ 202; Bagot v Stevens, Scanlan & Co. [1966] 1 QB 197; [1964] 2 Lloyd’s  Rep
353; 2 BLR 69.
14 See Government of Malaysia v Lee Hock Ning MLJ 41 on the duration of liability in contract
of public authorities.
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the periods of limitation applicable to various different forms and causes of
action, with commencement dates stated for each action.

For the purpose of ascertaining time limitation set by statute, an agreement
to the effect that no cause of action shall accrue in respect of any matter
required by the arbitration agreement to be referred until an award is made
thereunder, will not have any effect and the cause of action will be deemed to
have accrued in respect of any such matter at the time when it would have
accrued but for that term in the agreement as in Limitation Act 1953 (Act 254)
s 30. Such clauses are normally found in older contract forms and commonly
referred to as the Scott v Avery clause 15. An award gives rise to a new cause
of action.

Contractual time limitation

Arbitration agreements may contain a clause which requires a certain act to
be completed within a specified period. Such clauses are sometimes known as
‘Atlantic Shipping’ clauses 16. It has been held that a clause barring all claims
unless a claim was made in writing and an arbitrator appointed within a specified
period, was binding and did not oust the jurisdiction of the court.

A common modern clause in this form is the ‘Centrocon’ clause, which
provides:

‘Any claim must be made in writing and claimant’s arbitrator
appointed within [nine] months of final discharge, and where
this provision is not complied with the claim shall be deemed to
be waived and absolutely barred.’

A party in fundamental breach cannot rely on an exemption clause, and
for this purpose Atlantic Shipping clauses are to be treated as exemption

15 See Scott v Avery (1856) 5 HL Cas 811, [1843-1860] All ER Rep 1.
16 It is named after Atlantic Shipping and Trading Co Ltd v L Dreyfus & Co [1922] 2 AC 250,
HL.
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clauses 17, although in that case there was no fundamental breach.

The most common specified acts are the notification of a claim and the
appointment of an arbitrator. The date from which time may start to run may
be fixed in any manner agreed by the parties, but common dates are firstly
when a dispute arises, and secondly, when an event, such as the discharge of
a ship, takes place.

As to first date, such clauses are in effect construed contra proferentem
with regard to the scope of the disputes to which they relate 18, and with regard
to the events which can be considered to constitute disputes 19.

As to second date, such clauses will be inapplicable if the stipulated event
never takes place 20. But the mere circumstance that the facts necessary to
enable a party to make a claim could not have been known in time will not
make such clauses inapplicable 21.

The clause may also provide if that act is not done, contractual time bars
may apply to bar either the claim or the arbitration. The length agreed could
some times be very short depending on the nature and circumstances of the
contract 23.

17 See Smeaton Hanscomb & Co Ltd v Sassoon I Setty, Son & Co [1953] 2 All ER 1471 at 1473,
[1953] 1 WLR 1468 at
1470, [1953] 2 Lloyd’s Rep 580 at 583–584.
18 Minister of Materials v Steel Bros & Co Ltd [1952] 1 All ER 522, [1952] 1 Lloyd’s Rep 87,
CA; Hardwick Game Farm v Suffolk Agricultural and Poultry Producers’ Association Ltd
[1964] 2 Lloyd’s Rep 227 at 273; affd in part on other matters [1966] 1 All ER 309, [1966] 1
WLR 287, [1966] 1 Lloyd’s Rep 197, CA.
19 Monmouthshire County Council v Costelloe and Kemple Ltd (1965) 63 LGR 429, CA.
20 Denny, Mott and Dickson Ltd v Lynn Shipping Co Ltd [1963] 1 Lloyd’s Rep 339.
21 A/S Det Dansk-Franske Dampskibsselskab v Cie Financière D’Investissements
Transatlantiques SA (Compafina), The Himmerland [1965] 2 Lloyd’s Rep 353 at 360.
23 See Atlantic Shipping and Trading Co Ltd v L Dreyfus & Co [1922] 2 AC 250, HL (three
months); Ayscough v Sheed,Thomson & Co (1924) 93 LJKB 94, 19 Ll L Rep 104, HL (three
days); Smeaton Hanscomb v Sassoon I Setty Son & Co [1953] 2 All ER 1471, [1953] 1 WLR
1468, [1953] 2 Lloyd’s Rep 580 (14 days); W J Alan & Co Ltd v El Nasr Export and Import Co
[1971] 1 Lloyd’s Rep 401 (7, 14 and 30 days). See also Isbirligi ve Ticeret AS v Uzunoglu (1984)
Times, 8 December (whether a party can rely on a limitation provision in an arbitration agreement
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The effect of the particular clause is a matter of construction. Some clauses
may be both claim-barring and remedy-barring 24.

‘Claim-barring clauses’ 25, which bar the claim, operate in the same way
as a statutory time-bar. If the act required by the clause is not done, the claimant
cannot succeed on his substantive claim. He could still commence an arbitration,
but the award would necessarily be against him. An action would fail in the
same way that a claim barred by statute would fail.

‘Remedy-barring clauses’ 26 which bar the ability to commence an
arbitration, do not have the effect of barring the substantive claim. The claimant
may still pursue that claim through other avenues, such as in the court, but may
not commence an arbitration.

Where a contractual time limit bars only the right to proceed to arbitration,
the parties may nevertheless proceed to litigate the dispute in the forum where
jurisdiction could be established over the parties 27. Where the contractual limit
bars the claim in its entirety, a substantive defence accrues in favour of the
respondent where the words used were the ‘claim shall be deemed waived

depends upon the application of that provision in the context of the contract as a whole, having
regard to the nature and circumstances of the alleged breach and taking into consideration the
significance of the breach in the context of the contract as a whole).
24 As to the difference between the two types of clauses see Metalimpex Foreign Trade Corpn
v Eugenie Maritime Co Ltd [1962] 1 Lloyd’s Rep 378 and Pinnock Bros v Lewis and Peat Ltd
[1923] 1 KB 690.
25 Examples of claim-barring clauses are the Centrocon clause, and the clauses in Panchaud
Frères SA v Etablissements General Grain Co [1970] 1 Lloyd’s Rep 53, CA; Alma Shipping
Corpn v Union of India, The Astraea [1971] 2 Lloyd’s Rep 494; Ayscough v Sheed, Thomson &
Co (1924) 93 LJKB 94, 19 Ll L Rep 104; and Smeaton Hanscomb v Sassoon I Setty Son & Co
[1953] 2 All ER 1471, [1953] 1 WLR 1468, [1953] 2 Lloyd’s Rep 580.
26 An example of a remedy-barring clause is that in Hardwick Game Farm v Suffolk Agricultural
and Poultry Producers’ Association [1964] 2 Lloyd’s Rep 227 at 274; see also note 3 supra. As
to whether rectification of the contract affects the application of contractual limitation clauses
see Metalimpex Foreign Trade Corpn v Eugenie Maritime Co Ltd supra; and as to whether an
out of time amendment of a timeous claim is permissible in the presence of such clauses see
Panchaud Frères SA v Etablissements General Grain Co supra, following A/S Rendal v Arcos
Ltd [1937] 3 All ER 577, 58 Ll L Rep 287, HL.
27 Indian Oil Corp v Vanol Inc [1992] 2 Lloyd’s Rep 563, CA (Eng).
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and absolutely barred. 28’ Participation in the arbitration is not a waiver of the
right to raise time bar as a defence. The jurisdiction of the arbitral tribunal is
not affected by reason of a time bar defence 29.

Completion of the specified act

In order to amount to notice of a claim for these purposes, the claimant’s
notification must make it clear that a claim is being made, not merely that the
claimant is considering making a claim, and must be in sufficient detail to allow
the other party to know what is claimed against him and to prepare its response 30.

A notice will be good if in the context of other correspondence adequate
information had been supplied and it is clear to the recipient to what claim the
notice refers 31. As to whether a subsequent out of time claim is a ‘new claim’
or a claim within the arbitrators’ jurisdiction in respect of the original dispute 32.

The notice must actually be communicated to the other party, unless the
contract provides for some other form of notice 33.

If the clause requires notice in writing, it must be given in writing. However,
the recipient may waive this requirement 34.

An arbitrator is appointed for these purposes when the claimant has
communicated to him his authority to act, he has accepted it and has so informed

28 Atlantic Shipping and Trading Co Ltd v L Dreyfus & Co [1922] 2 AC 250, 91 LJKB 513, HL.
29 Leif Hoegh & Co A/S v Petrolsea Inc. The World Era [1992] 1 Lloyd’s Rep 45.
30 A/S Rendal v Arcos Ltd [1937] 3 All ER 577 at 580, 58 Ll L Rep 287 at 293, HL.
31 Court Line Ltd v Aktiebolaget Gtaverken, The Halcyon the Great [1984] 1 Lloyd’s Rep 283.
As to the extent of the information to be given see A/S Rendal v Arcos Ltd (1936) 54 Ll L Rep
309, CA; on appeal [1937] 3 All ER 577, 58 Ll L Rep 287, HL.
32 See Mosvolds Rederi A/S v Food Corpn of India, The Arras and The Hoegh Rover [1989] 1
Lloyd’s Rep 131.
33 See A/S Rendal v Arcos Ltd [1937] 3 All ER 577, 58 Ll L Rep 287, HL.
34 Lickiss v Milestone Motor Policies at Lloyd’s [1966] 2 All ER 972, [1966] 1 WLR 1334.
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the claimant, and the other party has been informed that these things have
happened 35.

Extension of time

The consequences of the expiry of a contractual limitation period before the
completion of the specified act may however be avoided in the following
circumstances:

(1) If the court, pursuant to the Arbitration Act 1952 (Act 93) (Revised 1972)
s 28, exercises its discretion to extend the period to avoid ‘undue hardship’;

(2) If the arbitration clause confers a discretion on the arbitrator to extend
the period and he exercises it;

(3) If the conduct of the other party precludes his relying on the time bar
against the claimant.

Discretion under Arbitration Act 1952, s 28

The court may on the ground that undue hardship may otherwise be caused,
extend the contractual time limited for commencement of arbitration. The
Arbitration Act 1952 (Act 93) (Revised 1972) s 28 provides that:

‘Where the terms of an agreement to refer future disputes to
arbitration provide that any claims to which the agreement applies
shall be barred unless notice to appoint an arbitrator is given or

35 See Tradax Export SA v Volkswagenwerk AG [1970] 1 QB 537, [1970] 1 All ER 420, [1970]
1 Lloyd’s Rep 62, CA; Edm J M Mertens & Co PVBA v Veevoeder Import Export Vimex BV
[1979] 2 Lloyd’s Rep 372; Union of India v E B Aaby’s Rederi A/S [1975] AC 797, [1974] 2 All
ER 874, sub nom E B Aaby’s Rederi A/S v Union of India, The Evje [1974] 2 Lloyd’s Rep 57, HL;
Carras Shipping Co Ltd v Food Corpn of India, The Delian Leto and The Delian Spirit [1978]
2 Lloyd’s Rep 433; on appeal [1979] 2 Lloyd’s Rep 179, CA.
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an arbitrator is appointed or some other step to commence
arbitration proceedings is taken within a time fixed by the
agreement, and a dispute arises to which the agreement applies,
the High Court, if it is of opinion that in the circumstances of the
case undue hardship would otherwise be caused, and
notwithstanding that the time so fixed has expired, may, on such
terms, if any, as the justice of the case may require, but without
prejudice to the provisions of any enactment limiting the time for
the commencement of arbitration proceedings, extend the time
for such period as it thinks proper’.

The application is by originating summons to the High Court (RHC O 5 r3,
O 69 r 3(3) and O 3 r 5(1) 36).

The court may do so even though the time so fixed by agreement has
expired. The court has an untrammelled discretion to do so 37. The principles
applicable in the exercise of the discretion are laid down by the case of Malaysia
National Insurance Sdn Bhd v Meraslam [1982] 1 MLJ 274.

The court may consider factors such as length of delay, the amount at
stake, whether delay was due to fault of the claimant or to circumstances
beyond his control, and if the claimant is at fault the degree of such fault;
whether the claimants were misled by the respondents, and the degree of
prejudice by reason of the delay.

The court in Phoenix Shipping (Pty) v General Feeds Inc [1997] 2
Lloyd’s Rep 703, CA (Eng) allowed an extension of 23 months. The delay was
caused by unexplained failure of the claimant’s solicitor’s system of time-bar
logging and misunderstanding within the office.

36 See Percon Corporation Sdn Bhd v Yap Choon Loy (t/a Seng Hup Engineering Works [1998]
4 AMR 3234 at 3235. The Arbitration Act (1952) (Act 93) (Revised 1972) s 32 provides that s
28 does not apply to statutory arbitrations.
37 Libra Shipping and Trading Corpn Ltd v Northern Sales Ltd, The Aspen Trader [1981] 1
Lloyd’s Rep 73 at 281–282, CA; Comdel Commodities v Siporex Trade Sa [No 2] [1991] 1 AC
148, [1990] 2 All ER 552.
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The court in Safety Insurance Co Sdn Bhd v Chow Soon Tat [1975] 1
MLJ 193, extended time after a delay of 3 years and 11 months was extended.
The assured was faced with a Scott v Avery clause in the policy with a time
bar clause. The insurers did not reject the claim and corresponded with the
assured. They subsequently claimed the benefit of time bar. The court described
the insurer’s attitude as ‘mean and contemptible’.

The court’s power is also not affected by the existence of another agreed
procedure for consideration of possible time extensions. This power is however
limited to extensions of contractual time limits and not statutory time limits.
The court may conclude that undue hardship exists, yet in the exercise of its
discretion still refuse to grant an extension.

The claimant must therefore take all reasonable steps to get his application
for an extension before the court as soon as possible, and cannot deliberately
delay 38.

Although the power to grant an extension is discretionary, the Appellate
Court will overturn a decision made on an incorrect legal basis or if material
factors were not taken into account or if immaterial factors were taken into
account 39.

The Arbitration Act 1952 (Act 93) (Revised 1972) s 28 applies to clauses
which are remedy-barring as well as to clauses which are claim-barring 40.

38 First Steamship Co Ltd v C T S Commodity Transport Shipping Schiffahrtsgesellschaft mbH,
The Ever Splendor [1988] 1 Lloyd’s Rep 245; A/S Det Dansk-Franske Dampskibsselskab v Cie
Financière D’Investissements Transatlantiques SA (Compafina), The Himmerland [1965] 2
Lloyd’s Rep 353 at 361; Timmerman’s Graan-en Maalhandel en Maalderij BV v Sachs [1980]
1 Lloyd’s Rep 194 at 209; Richmond Shipping Ltd v Agro Co of Canada Ltd, The Simonburn
(No 2) [1973] 2 Lloyd’s Rep 145 at 150.
39 Liberian Shipping Corpn ‘Pegasus’ v A King & Sons Ltd [1967] 2 QB 86 at 99, [1967] 1 All
ER 934 at 938, [1967] 1 Lloyd’s Rep 302 at 307, CA, per Lord Denning MR Libra Shipping and
Trading Corpn Ltd v Northern Sales Ltd, The Aspen Trader [1981] 1 Lloyd’s Rep 273 at 281–
282, CA.
40 Consolidated Investment and Contracting Co v Saponaria Shipping Co Ltd, The Virgo [1978]
3 All ER 988 at 992, 994, [1978] 1 WLR 986 at 990, 993, [1978] 2 Lloyd’s Rep 167 at 169, 171,
CA.
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It does not, however, apply when the giving of notice of a claim required
by the arbitration clause operates other than as a step to commence arbitration 41.

The Arbitration Act 1952 (Act 93) (Revised 1972) s 28 cannot be used to
defeat a statutory time limit, unless the statutory time limit is one which is
applicable only because the parties agreed that it should be 42.

A claimant can have resort to the Arbitration Act 1952 (Act 93) (Revised
1972) s 28 even if the arbitration agreement purports to confer an absolute
discretion to extend time on the arbitrator and he has refused to do so 43.

The word ‘claims’ in the 1952 Act s 28 is not to be construed as meaning
‘causes of action’, but should be given a wide and liberal interpretation and it
will thus extend to any claim to have determined by arbitration a matter in issue
between the parties, including for example a claim for an arbitration to assess
the proper amount of a salvage award 44.

Undue hardship means greater hardship than the circumstances warrant
or hardship greater than that which, in justice, the applicant would be called to
bear 45.

41 Babanaft International Co SA v Avant Petroleum Inc, The Oltenia [1982] 3 All ER 344, [1982]
1 WLR 871, [1982] 2 Lloyd’s Rep 99, CA; as to what qualifies as a step to commence arbitration
see Tradax Export SA v Italcarbo Societa di Navigazione SpA, The Sandalion [1983] 1 Lloyd’s
Rep 514 at 519; Jedranska Slobodna Plovidba v Oleagine SA, The Luka Botic [1984] 1 Lloyd’s
Rep 145; Mariana Islands Steamship Corpn v Marimpex Mineraloel-Handelsgesellschaft mbH
& Co KG, The Medusa [1986] 2 Lloyd’s Rep 328, CA; Pittalis v Sherefettin [1986] QB 868,
[1986] 2 All ER 227, CA.
42 Nea Agrex SA v Baltic Shipping Co Ltd and Intershipping Charter Co, The Agios Lazaros
[1976] QB 933, [1976] 2 All ER 842, [1976] 2 Lloyd’s Rep 47, CA; but cf Kenya Railways v
Antares Co Pte Ltd, The Antares [1987] 1 Lloyd’s Rep 424, CA.
43 Comdel Commodities Ltd v Siporex Trade SA [1990] 1 All ER 216, sub nom Comdel
Commodities Ltd v Siporex Trade SA (No 2) [1989] 2 Lloyd’s Rep 13, CA; affd sub nom Comdel
Commodities Ltd v Siporex Trade SA (No 2) [1991] 1 AC 148, [1990] 2 Lloyd’s Rep 207, sub
nom Comdel Commodities Ltd v Siporex Trade SA [1990] 2 All ER 552, HL.
44 Sioux Inc v China Salvage Co, Kwangchow Branch [1980] 3 All ER 154, [1980] 1 WLR 996,
CA.
45 Malaysian National Insurance Co Sdn Bhd v Meraslam [1982] 1 MLJ 274, FC; Safety
Insurance Co Sdn Bhd v Chow Soon Tat [1975] 1 MLJ 193, FC; Labuan Wood Products Sdn
Bhd (in liquidation) v Malaysian National Insurance Sdn Bhd [1991] 2 CLJ 1004.
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If there is no reasonable claim, then there will be no hardship. The court
will not, however, look beyond the prima facie position into the substance of
the claim 46.

As to what factors influence the court in deciding whether ‘undue’ hardship
would be caused if an extension were refused:

(1) The Court of Appeal in Liberian Shipping Corpn ‘Pegasus’ v A King
& Sons [1967] 2 QB 86, [1967] 1 All ER 934, [1967] 1 Lloyd’s Rep 302,
CA held that factors indicating that an extension should be given include
excusable mistake by the claimant, disproportionate loss likely to be suffered
by the claimant in comparison to the degree of its fault in allowing the
claim to become time-barred and the extent to which the claimant was
late in carrying out the necessary steps, claimant’s mistake shared by or
contributed to by the other party, parties negotiating during period, the
fact that another claim which is not time-barred depends on the same
facts as the claim that is);

(2) The court in Moscow v/o Exportkhleb v Helmville Ltd, The Jocelyne
[1977] 2 Lloyd’s Rep 121 held the factors indicating that an extension
should not be given include that the other party would face difficulties in
amassing evidence or in claiming an indemnity from a third party;

(3) The court in Graham H Davies (UK) Ltd v Marc Rich & Co Ltd [1985]
2 Lloyd’s Rep 423 at 426, CA held that an extension of time always
prejudices the other party in that it loses the benefit of an accrued limitation
defence, but unless the other party can point to an additional detriment as
a result of the extension, for example by reason of the delay in commencing
the arbitration, there is no reason weighing against giving an extension;

46 The Cunard Carrier, Eleranta and Martha [1977] 2 Lloyd’s Rep 261; Mediterranea Raffineria
Siciliana Petroli SpA v Kuwait Oil Tanker Co SAK, The Al Faiha [1981] 2 Lloyd’s Rep 99 at 105;
Salenrederierna SA v Blue Star Line Ltd, The New York Star [1982] 1 Lloyd’s Rep 78. Undue
hardship does not involve any concept of law: Richmond Shipping Ltd v Agro Co of Canada Ltd,
The Simonburn (No 2) [1973] 2 Lloyd’s Rep 145 at 150.
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(4) The court in Etablissements Soules & Cie v International Trade
Development Co Ltd [1979] 2 Lloyd’s Rep 122 at 138 held that the
possibility of a claim was not apparent until after expiry of period is a
factor which indicates that an extension should be given;

(5) The court in Tradax Internacional SA v Cerrahogullari TAS, The M
Eregli [1981] 3 All ER 344, [1981] 2 Lloyd’s Rep 169 held that the claim
is admitted or is almost certain to succeed is a factor which indicates that
an extension should be given;

(6) The courts in The Cunard Carrier, Eleranta and Martha supra held
that the claimant can pursue a claim against another party is a factor
indicating that an extension should not be given;

(7) The court in European Grain and Shipping Ltd v Dansk Landbrugs
Grovvareslskab [1986] 1 Lloyd’s Rep 163 held that the arbitrator has
rejected an invitation to exercise a discretion to extend conferred on him
by the arbitration agreement is a factor indicating that an extension should
not be given by the court, but the existence of the discretion in the arbitrator,
and even his refusal to extend, does not mean that the court cannot give
an extension if it feels that it is appropriate to do so 47;

(8) The court in Tote Bookmakers Ltd v Development and Property
Holding Co Ltd [1985] Ch 261, [1985] 2 All ER 555 held that ‘hardship’
is caused when a justiciable claim is barred: ‘undue hardship’ is caused
when such hardship is not warranted by the circumstances 48.

47 See also European Grain and Shipping Ltd v R & H Hall plc [1990] 2 Lloyd’s Rep 139).
48 See also The Baiona (1991) Financial Times, 1 March; Navigazione Alta Italia SpA v Concordia
Maritime Chartering, The Stena Pacifica [1990] 2 Lloyd’s Rep 234; Mitsubishi Corpn v Castletown
Navigation Ltd, The Castle Alpha [1989] 2 Lloyd’s Rep 383; Garrick Shipping Co v Euro-
Frachtkontor GmbH, The World Agamemnon [1989] 2 Lloyd’s Rep 316; Sparta Navigation v
Transocean America Inc, The Stephanos [1989] 1 Lloyd’s Rep 506; Transpetrol
Ltd v Ekali Shipping, The Aghia Marina [1989] 1 Lloyd’s Rep 62; Irish Agricultural Wholesale
Society Ltd v Partenreederei: M S Eurotrader, The Eurotrader [1987] 1 Lloyd’s Rep 418, CA;
Casillo Grani v Napier Shipping Co, The World Ares [1984] 2 Lloyd’s Rep 481; Federal
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(9) The court in International Tank and Pipe SAK v Kuwait Aviation
Fuelling Co KSC [1975] QB 224, [1975] 1 All ER 242, [1975] 1 Lloyd’s
Rep 8 held that where an applicant for an extension of time has been
guilty of inordinate and inexcusable delay, the court would be reluctant to
grant the extension as this might cause undue hardship on the opposing
party 49.

Discretion in arbitration clause

The clause must expressly confer the discretion on the arbitrator 50. Whether
or not the discretion exists is ultimately a matter for the court to decide 51. The
fact that an application to the court under the Arbitration Act 1952 (Act 93)
(Revised 1972) s 28 has been made and has failed does not preclude reliance
on the arbitrator’s discretion 52. The way in which the arbitrator exercises his
discretion is a matter for him, and the court will only review his exercise of the
discretion if he has acted mala fide or has taken into account obviously irrelevant
considerations 53.

Commerce and Navigation Ltd v Xcan Grain (Europe) Ltd, The Ratna Vandana [1982] 1
Lloyd’s Rep 499; The Al Faiha supra; The Aspen Trader supra; H Kruidenier (London) Ltd v
Egyptian Navigation Co, The El Amria (No 2) [1980] 2 Lloyd’s Rep 166; Cast Shipping Ltd v
Tradax Export SA, The Hellas in Eternity [1979] 2 Lloyd’s Rep 280, CA; Sanko SS Co Ltd v
Tradax Export SA [1979] 2 Lloyd’s Rep 273, CA; Atlantic Shipping Co SA v Tradax Internacional
SA, The Bratislava [1977] 2 Lloyd’s Rep 269; Intermare Transport GmbH v Naves
Transoceanicas Armadora SA, The Aristokratis [1976] 1 Lloyd’s Rep 552.
49 See Then Kim Far v Mercantile Insurance Sdn Bhd [1993] 1 AMR 488; Majlis Perbandaran
Petaling Jaya v JF Industrial Products & Supplies Sdn Bhd [1998] 1 AMR 569.
50 Amalgamated Metal Corpn v Khoon Seng Co Ltd [1977] 2 Lloyd’s Rep 310. For examples of
clauses conferring such a discretion: see Panchaud Frères SA v Etablissements General Grain
Co [1969] 2 Lloyd’s Rep 109; on appeal [1970] 1 Lloyd’s Rep 53, CA; Provimi Hellas AE v
Warinco AG [1978] 1 Lloyd’s Rep 373, CA; Bunge SA v Kruse [1979] 1 Lloyd’s Rep 279; on
appeal [1980] 2 Lloyd’s Rep 142, CA; Edm J M Mertens & Co PVBA v Veevoeder Import Export
Vimex BV [1979] 2 Lloyd’s Rep 372; and Timmerman’s Graan-en Maalhandel en Maalderij BV
v Sachs [1980] 1 Lloyd’s Rep 194.
51 Cie Europeene de Cereals SA v Tradax Export SA [1986] 2 Lloyd’s Rep 301.
52 The Cunard Carrier, Eleranta and Martha [1977] 2 Lloyd’s Rep 261.
53 Cook Industries v BV Handelmaatschappij Jean Delvaux [1985] 1 Lloyd’s Rep 120, CA.
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Conduct of party

The other party’s conduct may amount to a waiver of his right to rely on the
time bar, or may give rise to an estoppel 54. The application should be made
promptly 55.

Conclusion

There is no statutory guidance on the time of commencement of an arbitration
as stated by Lord Denning in Nea Agrex SA v Baltic Shipping [1976] QB
933, CA at p 944D, ‘I do not know of any authority which tells us when an
arbitration is commenced …’. In the circumstances, the courts occasionally
grappled with this question, usually when relevant to limitation.

54 See generally Nippon Yusen Kaisha v Pacifica Navegacion, The Ion [1980] 2 Lloyd’s Rep 245;
Alma Shipping Corpn v Union of India, The Astraea [1971] 2 Lloyd’s Rep 494 at 502.
55 Percon Corporation Sdn Bhd v Yap Choon Loy (t/a Seng Hup Engineering Works [1998] 4
AMR 3234; Raymond & Reid v Granger [1952] 2 All ER 152; The Eurotrader [1987] 1 Lloyd’s
Rep 418.
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LATEST DEVELOPMENTS IN THE
LAW OF ARBITRATION IN INDIA:

Lessons To Be Learnt

PROF DR SYED KHALID RASHID *

Introduction

In September 2001, the Ministry of Law, Government of India circulated a
draft amendment Bill, yet to be tabled before the Parliament, which proposes

far reaching amendments in the Arbitration and Conciliation Act, 19961,
(hereinafter referred to as ‘the 1996 Act’). Coming as it is only after five years
of the enactment of the Act, which was extensively debated both inside and
outside the Parliament before being enacted, a question which naturally arises
is why such sweeping amendments have become necessary so soon and what
do they aim to achieve? Answers to these questions would surely be relevant
to us in Malaysia where currently an exercise is on for the updating and revising
the outdated Arbitration Act 1952, hopefully by enacting a new arbitration law.

Up to 25 January 1996 when the 1996 Act came into force, the law of
arbitration in India was contained in the Arbitration Act 1940 which was based
on the antique (English) Arbitration Act 1934 and the (English) Arbitration Act
1889.

The 1996 Act repealed and replaced the Arbitration (Protocol and
Convention) Act 1937 the Arbitration Act 1940, and the Foreign Awards

* B.Sc., LL.B (Hons), LL.M, Ph.D (Aligarh), MICA, MILI, Professor of Law, Ahmad Ibrahim
Kulliyyah of Laws, International Islamic University Malaysia, former Dean of Law, Sokoto
University, Nigeria and Assoc Prof of Law, Aligarh Muslim Universtiy, and Kurukshetra
University, India.
1 As a Life Member of the Indian Council of Arbitration, the author was invited by the Council
to Workshops in Calcutta, Jaipur and Chennai in Jan – Feb 2002 it organised to discuss the
proposed amendments. Copies of the Bill were circulated among the members during these
Workshops, and the Bill was publically debated.
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(Recognition and Enforcement) Act 1961. The new Act, consisting of 86
sections, adopted or adapted the UNCITRAL Model Law 1985, UNCITRAL
Model Rules 1976, UNCITRAL Conciliation Rules 1980, and the New York
Convention 1958.

The basic concept underlying the 1996 Act is party autonomy and minimal
intervention of courts in the arbitration proceedings. Based on Article 5 of the
UNCITRAL Model Law, s 5 of the 1996 Act declares:

‘Notwithstanding anything contained in any other law for the time
being in force, in matters governed by this Part2, no judicial authority
shall intervene except where so provided’.

According to a recent judgment of the Supreme Court of India3 the
provisions of the 1996 Act have to be interpreted with reference to UNCITRAL
Model Law and not with reference to the 1940 Act.

It is proposed to examine in this paper the changes brought in the law of
arbitration by the (Indian) Arbitration and Conciliation Act 1996 and the changes
which are contemplated by the proposed amendments in the 1996 Act.

A brief overview of the important provisions of the 1996 Act

(i) Domestic Arbitration: Applicable Law

According to s 28(1)(a) of the 1996 Act, in domestic arbitration, ‘The arbitral
tribunal shall decide the dispute submitted to arbitration in accordance with the
substantive law for the time bring in force’. That is, in accordance with the

2 The 1996 Act is divided into four Parts: Part I: Arbitration; Part II: Enforcement of certain
Foreign Awards; Part III: Conciliation; and Part IV: Supplementary Provisions. It also has three
schedules: Schedule I: Convention the Recognition and Enforcement of Foreign Arbitral Awards;
Schedule II: Protocol on Arbitration clauses; and Schedule III: Convention on the Execution of
Foreign Arbitral Awards.
3 Sundaram Finance Ltd v M/S NEPC India Ltd, AIR(1999) SC 565.
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statutory law and judicial precedents applying among others principles of equity
and English Common law.

(ii) International Commercial Arbitration: Applicable law

Section 28(1)(6) of the 1996 Act provides that the applicable law will be ‘rules
of law designated by the parties’, failing which, the rules of law the tribunal
‘considers to be appropriate given all the circumstance surrounding the dispute’,
or ‘as amiable compositeur only if the parties have expressly authorised’. The
‘usages of the trade applicable to the transaction’, would be applicable in all
cases.

(iii) Arbitrator can Rule on his own Jurisdiction

The principle known as Kompetenz – Kompetenz, unkown in India till 1996,
came to be recognised under s 16(1) of the Act, authorising the arbitral tribunal
to rule on its own jurisdiction, including a dispute on the validity of the arbitration
agreement, and for that purpose, ‘an arbitration clause which forms part of a
contract shall be treated as an agreement independent of the other terms of
the contract; and a decision by the arbitral tribunal that the contract is null and
void shall not entail ipso jure the invalidity of the arbitration clause’. Sub-
section 6 adds: ‘A party aggrieved by such an arbitral award may make an
application for setting aside such an arbitral award in accordance with section
34’ (dealing with setting aside of arbitral awards on seven grounds specified
therein).

(iv) When to Challenge an Arbitrator?

Section 13 of the Act does not allow the parties to seek the judicial determination
of the correctness of arbitrator’s decision on any preliminary issue or question
unless the award is made, and it is sought to be set aside at the enforcement
stage.
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(v) New Meaning given to ‘Judicial Authority’

According to s 11(5) to (12) of the Act, the ‘Judicial Authority’ entrusted with
the appointment of arbitrator (s), where parties themselves have failed to do
so, is the Chief Justice of the State High Court in case of domestic arbitration
and Chief Justice of India in case of international commercial arbitration. In
both the two cases, the Chief Justice is authorised to designate any person or
institution to exercise this function4. By entrusting the responsibility of appointing
arbitrators to Chief Justices, this function has been made ‘non-judicial’ hence
beyond judicial review, being administrative in nature, except in case of gross
violation of any principle of natural justice.

(vi) Curtailed Grounds for Setting Aside of Award

The court is authorised by s 34 of the Act to set aside the arbitral award in
seven situations: incapacity of the party; invalidity of arbitration agreement;
non-observance of any principle of natural justice during the arbitral proceedings;
award being bad due to its coverage of extraneous matters; defective
composition of arbitral tribunal; dispute incapable of being arbitrated under
law; and award in conflict with the ‘public policy of India’ (ie ‘the award was
induced or affected by fraud or corruption or was in violation of s 75 or s 81)5.

One ground that was available under the 1940 Act, that is, error of law apparent
on the face of the award, which was the source of much litigation in the past,
was completely omitted in the 1996 Act.

4 See, The Appointment of Arbitrators by the Chief Justice of India Scheme 1996, and similar
schemes adopted in 1996 by the High Courts of Allahabad, Andhar Pradesh, Bombay, Calcutta,
Delhi, Gauhati, Gujarat, Himachal Pradesh, Karmataka, Kerala, Madhya Pradesh, Madras,
Patna, Punjab & Haryana, and Sikkim (adopted in 1997).
5 Section 75 deals with ‘confidentiality’, and s 81 with non-admissibility of certain types of
evidence in arbitral or judicial proceedings, mainly dealing with the conduct of parties during
conciliation proceedings, where the same dispute is referred to arbitration.
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(vii) Introduction of the New Concept of Territoriality

Section 2(2) provides that Part I of the Act (dealing with Arbitration) shall
apply to all arbitrations ‘where the place of arbitration is in India’. Parties are
left free by s 20(1) ‘to agree on the place of arbitration’. Thus, if the place of
arbitration is outside India, then presumably, the arbitration law of that country
would apply. If the parties fail to agree on the place of arbitration, then it ‘shall
be determined by the arbitral tribunal having regard to the circumstances of
the case, including the convenience of the parties’ [s 20(2)]. This section is
based on Article 20 of the UNCITRAL Model Law.

(viii) Interim Measures of Protection

The 1996 Act effected an improvement in the procedure for granting ‘interim
measures of protection’. Whereas under the 1940 Act, only courts had
jurisdiction over the matter, the 1996 Act also gave this power to the arbitral
tribunal. Section 9 empowers the courts to make such orders, followed by s 17
which empowers the arbitral tribunal to ‘order a party to take any interim
measure of protection as (it) may consider necessary in respect of the subject
matter of the dispute …. And may require a party to provide appropriate security
in connection with a measure ordered by (it)’ [sub-sections (1) and (2)]. As the
arbitral tribunal gives the interim measure of protection in the form of Interim
Award, its enforcement depends on the assistance of court under s 9.

(ix) Separability of Arbitration Clause from the Rest of the Contract

Section 7(2) of the 1996 Act, provides that ‘an arbitration agreement may be in
the form of an arbitration clause in a contract or in the form of a separate
agreement’. Thus, if the parties are a bit careful at the time of entering into a
contract, they may take advantage of the new provision which allows the
arbitration clause to be in the form of a ‘separate agreement’. So that the
position existing under the 1940 Act – that the arbitration clause perished with
the contract – is now no more there. The dispute regarding the validity of the
contract containing the arbitration clause, can now be decided by the arbitral
tribunal and not by the Court, as was the case under the 1940 Act. Section
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16(1) of the 1996 Act makes it sure that ‘(a) An arbitration clause which forms
part of a contract shall be treated as an agreement independent of the other
terms of the contract; and (b) a decision by the arbitral tribunal that the contract
is null and void shall not entail ipso jure the invalidity of the arbitration clause’.

(x) Statutory Recognition of Med-Arb

Sections 61 to 81 under Part III of the 1996 Act deals with conciliation. It is
noteworthy that s 80 allows the parties to agree that if the conciliation
proceedings fail to bring about settlement, then the conciliator shall act as an
arbitrator. It is an express recognition of the med-arb process which allows the
conversion of conciliation/mediation into arbitration. The same mediator/
conciliator who conducted the mediation/conciliation presumably becomes the
arbitrator.

(xi) Amiable Composition Permitted

Section 28(2) of the Act has authorised the arbitrator, for the first time in India,
to decide ex acquo et bono if the parties have expressly authorised him to do
so. This provision is based on the Model Law. In the Common Law of arbitration,
this principle which is basically a civil law concept is not recognised. Model
Law provision on amiable composition represents a compromise between
Common law and Civil Law.

A Review of the Proposed Amendments

As many as 40 amendments are proposed to be made in the 1996 by the
Ministry of Law, Government of India6. Many of these are of routine nature

6 See, ‘Ministry of Law’s Proposal for Amendments in the Arbitration and Conciliation Act,
1996’, circulated by the Indian Council of Arbitration in November 2001. References to various
proposed amendments are based on this note and the Bill.
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aiming to streamline the Act on the basis of experience gained out of its working,
and do not therefore merit a closer examination. There are other proposals
which are of substantive nature, both good and bad, and deserve a close look.
Such a scrutiny would enable us in identifying what is relevant for us and what
should we avoid.

3.1 Useful Amendment Proposals

3.1.1. Domestic and International Arbitration Defined

The 1996 Act applies to both domestic as well as international commercial
arbitrations. The Act, however, presently defines only the latter7. Now two
new clauses are proposed to be added to the Act: one defines ‘domestic
arbitration’ and the other defines ‘international arbitration’ as distinct from
‘international commercial arbitration’. Domestic arbitration is now defined as
follows:

‘… an arbitration relating to disputes arising out of legal relationship,
whether contractual or not, where none of the parties is –

(i) an individual who is national of, or habitually resident in, any
country other than India; or

(ii) a body corporate which is incorporated in any country other
than India; or

(iii) an association or a body of individuals whose control
management and control is exercised in any country other

7 Section 2(f): ‘International Commercial Arbitration’ means an arbitration relating to disputes
arising out of legal relationships, whether contractual or not, considered as commercial under the
law in force in India and where one of the parties is –

(i) an individual who is a national of, or habitually resident in, any country other than
India, or

(ii) a body corporate which is incorporated in any country other than India,
(iii) a company or an association or a body of individuals whose central management and

control is exercised in any country other than India; or
(iv) the Government of a foreign country.
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than India; or
(iv) the Government of a foreign country,

and shall be deemed to include international arbitration and international
commercial arbitration where the place of arbitration is India’.

      International arbitration is now defined to mean an arbitration where at
least one party is neither an Indian national nor habitually resides in India. The
arbitration need not necessarily be commercial. ‘International commercial
arbitration’ now simply means ‘international arbitration considered as
commercial under the law in force in India’. [Proposed s 2(f)]

3.1.2. Extent of Judicial Intervention

In s 5 of the 1996 Act the opening words are: ‘Notwithstanding anything
contained in any other law for the time being in force’, followed by the words:
‘…. No judicial authority shall intervene except where so provided in this Part.’
As the Act has not explained anywhere the precise meaning of the opening
words, the uncertainty is regarded as undesirable. An Explanation is proposed
to be added to s 5, which states:

‘For the removal of doubts, it is hereby declared that the expression ‘any
other law for the time being in force’ shall always be deemed to include:

(a) The Code of Civil Procedure 1908 (5 of 1908);
(b) Any law providing for internal appeals within the High Court;
(c) Any enactment which provides for intervention by a judicial authority

in respect of orders passed by any other judicial authority’.

This excludes all remedies of appeals or revision under the Code of Civil
Procedure, or appeals under the Letters Patent or under High Court Acts and
all other remedies under special statutes against orders of judicial authorities.
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3.1.3. Arbitration Agreement is Presumed in Certain Cases

It is proposed to insert in s 7 (which deals with arbitration agreement) the
following words:

‘any written communication by one party to another and accepted
expressly or by implication by the other party.’

Thus, where a party sends a communication to the other party, suggesting
the inclusion of an arbitration clause in the proposed contract, then if the other
party does not reply and maintains silence, it will amount to acceptance of the
arbitration clause. It will now help to cover ‘broker – notes’ which contain
arbitration clauses.

3.1.4 Exception to Scott v Avery Clause

A new sub-section (6) is proposed to be added to s 8 of the 1996 Act (which
deals with stay of legal action) in effect to provide that the Scott v Avery
clause may not be complied with:

‘If the judicial authority holds that though the arbitration agreement is
in existence but it is null and void or inoperative or incapable of being
performed and refused to stay the legal proceedings, any provision in
the arbitration agreement that the award is a condition precedent for
the initiation of legal proceedings in respect of any matter, will be of
no effect in relation to the proceedings.’

This amendments is based on s 9(5) of the (English) Arbitration Act 1996.
For comments on this amendment, please see 3.2.1 infra.

3.1.5 Parties in Pending Legal Proceedings May Agree to Seek
Arbitration

In view of the difficulty in interpreting an arbitration agreement entered into
during the pendency of a litigation, and whether action could be stayed in such
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a situation, a new s 8A is to be inserted in the Act, to the effect that –

‘Where at any stage of a legal proceeding … all the parties enter into
an arbitration agreement to resolve their disputes, then the Court in
which the said legal proceeding is pending shall, on an application
made by any party to the arbitration agreement, refer the disputes in
relation to the subject matter of the legal proceeding, to arbitration’.

An Explanation attached with the new section states that the words ‘legal
proceeding’ in s 8A also covers writ petitions where civil disputes between
parties are involved. It is also clarified that proceeding means whether at the
stage of institution or at the stage of appeal or revision.

3.1.6 Obligation of the Party Obtaining Interim Order to Appoint Arbitral
Tribunal

Sometimes, a party which gets an interim measure before the commencement
of arbitration, fails to appoint arbitral tribunal, or commits excessive delay in
making such an appointment. Sub-sections (4) to (6) are proposed to be added
to rectify this problem. The new sub-sections now require the court to direct
the party, in whose favour the interim order is made, to take steps within 30
days to have an arbitral tribunal appointed. If it fails to do so, the interim order
would stand vacated, unless the court extends the time. The court may also
pass such further orders as to restitution as it may deem fit.

3.1.7 Persons Disqualified to be Appointed as Arbitrators

A new s 10A is proposed to be inserted in the Act to provide that ‘where any
arbitration agreement contains a clause enabling one of such parties to appoint
his or its own employee or consultant or advisor or other person having business
relation with him or it, as an arbitrator, such a clause shall be void to that
extent.’ This provision is not, however, permitted to apply to international
arbitration (whether commercial or not). However, surprisingly, the above
prohibition is not extended to the ‘Central or a State Government or a Public
Sector undertaking or a statutory corporation or other public authority’. By
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doing so this exception totally negates the spirit of the prohibition and does not
therefore deserve to be adopted.

3.1.8 Enforcement of Interim Orders

Two new sections 24A and 24B are to be added to the Act to overcome the
difficulty when the interim order of the arbitrator is not obeyed. Following the
example of ss 41 and 42 of the (English) Arbitration Act 1996 the proposed
sections provide that ‘if without showing sufficient cause a party fails to comply
with any orders of the arbitral tribunal passed under s 17 (interim measures), s
23 (statements of claim and defence) or s 24 (hearing and written proceedings),
as the case may be, arbitral tribunal may make a peremptory order to the same
effect, prescribing such time for compliance as it considers appropriate. Non-
compliance of order made under s 17 may bring dismissal of claim of the
defaulting party and an award being made accordingly.

Section 24B authorises the court, on an application made by a party or the
tribunal, to make an order requiring the party to whom the order of the arbitral
tribunal was directed, to comply with the peremptory orders.

3.1.9 Speeding up of Proceedings and Time Limit for Making Awards

In the 1996 Act, there is no time limit for the making of award. This is now
being done through the proposed s 19A which says: ‘The arbitral tribunal shall
make its award within a period of one year after the commencement of arbitral
proceedings … the parties may, by consent, extend the period… for a further
period not exceeding one year. If the award is (still) not made … the arbitral
proceeding shall… stand suspended until an application for extension is made
to the court by any party… (otherwise) by the arbitral tribunal.’ Sub-section
(4) goes on to provide that suspension of the arbitral proceedings shall stand
revoked, and pending consideration of the application for extension of time by
the court, the arbitral proceedings shall continue, and the court shall not grant
any stay of these proceedings. The court will pass orders till the award is
made. Sub-section (7) is significant in providing that the parties cannot by
consent extend the period beyond two years, and if they do, the extension shall
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be void and of no effect. Where a court is to grant an extension, it shall pass
the order ‘within a period of one month from the date of service on the opposite
party’ [sub-section (8)].

3.1.10 Time for Filing of a copy of Award in Court

Section 31A which has eight sub-sections, is to be inserted in the Act to ensure
that ‘a photocopy of the arbitral award…. together with the original arbitral
records, shall be filed by the arbitral tribunal in the court within 30 days of the
making of the award ….’. The court is required to maintain a register containing
details of the award, that of the arbitrators, relief granted, etc. If the tribunal
fails to file the papers, any of the parties may give notice to the arbitral tribunal
to do so within 30 days, failing which the court may be requested to issue
necessary directions. Sub-section (8) makes it clear that ‘the filing of the
photocopy of the award under this section is only for the purposes of record.’
Any party may obtain certified copy of the award or the arbitral record or
arbitral proceedings. The court may also transfer any record for use in any
proceeding for setting aside of award or its enforcement.

The utility of this section is limited, whereas the amount of work it requires
to be done by the tribunal, parties and the court, is enormous. The balance of
convenience appears to be against this proposed new section.

3.1.11 Fast Track Arbitration

The three-tier court system in India (District Courts, High Courts and the
Supreme Court) which was entrusted under the 1940 Act with the supervision
of arbitral proceedings, contributed to the excessive delays and high costs. In
the words of Justice D A Desai of the Supreme Court of India:

‘… the way in which the (arbitral) proceedings under the (1940) Act
are conducted and without an exception challenged in courts, has
made lawyers laugh and legal philosophers weep. Experience shows
and law reports bear ample testimony that the proceedings under the
Act have become highly technical, accompanied by unending prolixity,
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at every stage providing a legal trap to the unwary. An informal forum
chosen by the parties for expeditious disposal of their disputes has by
the decisions of the courts been clothed with “legalese” of
unforeseeable complexity.’8

Though the 1996 Act minimised judicial interventions in arbitration, yet it
does not fix any time limit for the various stages of the arbitral proceedings.
The three-tier court system is also retained. It is now proposed to accelerate
the proceedings by inserting a new Chapter XI and a new Schedule IV to the
Act dealing with ‘Single Member Fast Tract Arbitration Tribunal and Fast Track
Arbitration’, and bringing in a two-tier (High Court and Supreme Court) court
system for this purpose (s 34C and 34D).

The new Chapter XI has four sections (43A, 43B, 43C and 43D). Section
43A provides that notwithstanding any provision in the contract, the parties
may unanimously agree to opt for Fast Track Arbitration (FTA). In that case
there would be a single arbitrator and the procedure indicated in Chapter XI
and Schedule IV would be followed. The provisions of the Act shall still apply
to the matters not covered by the aforesaid provisions (Section 43B). The time
specified in the Act for various actions is generally reduced to half. Thus, 30
days’ time for requesting the arbitral tribunal to correct or interpret the award
under s 33(1) to (4) of the 1996 Act is reduced to 15 days under FTA. Similarly,
three months waiting period under s 34(3) for a making an application to set
aside an award is reduced to 30 days.

Schedule IV makes it mandatory that the procedure laid down in the
schedule shall apply to FTA. Within 15 days of the constitution of Fast Track
Arbitral Tribunal, the person who has raised the dispute shall send simultaneously
to the tribunal and the opposite party: statement of claim; documentary evidence,
if any; a copy of witnesses affidavit in writing in case testimony of witness is
involved; a copy of expert’s opinion, if any, along with the particulars relating to
that expert, his qualifications and experience; list of interrogatories, if any;

8 M/S Guru Nanak Foundation v M/S Rattan Singh & Sons, AIR 1981 SC 2075.
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application for discovery or production of documents, if any, and their relevance;
full addresses, postal, telephone or electronic of all claimants and all the parties;
and any other material considered relevant by the applicant.

The respondent is required to a make a detailed item-wise response
within 15 days after receipt of the claim statement. Rejoinder by the claimant
shall be sent to the arbitrator within 15 days after the receipt of the defence
statement or of the counter claim. Within 15 days of the receipt of the defence
statement to the counter claim, the respondent shall simultaneously send his
rejoinder to the said statement, to the arbitrator and to the claimant. Discovery
is allowed, if at all, within a period of time specified by the arbitrator. The
arbitrator may lay down in his discretion the time schedule for taking oral
evidence from witnesses, and the manner in which they may be questioned.

Para 6 of Schedule IV makes it mandatory on the Fast Track Arbitral
Tribunal to ‘conduct its proceedings in such a manner that the arbitral proceedings
are, as far as possible, taken up day after day, at least continuously for three
days on each occasion… (and the tribunal) shall ordinarily fix the time schedule
in such a manner so that the proceedings may be conducted continuously from
10.30 AM to 1.00 PM and 2 PM to 4.30 PM every day.’ Para 7 makes it clear
that the time schedule fixed and the procedure specified by the Tribunal ‘shall
be binding on the parties’. If any party fails to adhere to the time limits specified
in the schedule or fixed by the Tribunal, then peremptory orders against the
defaulting party may be issued by the Tribunal, giving further time if it so likes.

The Tribunal must pass an award within six months from the date of
the constitution of the Tribunal. However, this period may be extended by
another three months, if the parties agree. If the award is still not made, the
arbitration proceedings shall stand suspended until an application for extension
is made to the High Court either by the parties or the Tribunal. The award
made by the Tribunal must be reasoned, ‘unless it is agreed between parties
that no reasons need by given or the award is based on settlement of disputes’
(para 11).
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3.2 Certain Less than Useful Proposals

Some of the most litigated provisions of the repealed 1940 Act, like ‘error
apparent on the face of the award’ are tried to be introduced in the 1996 Act
through the proposed amendments in ss 8, 11 and 34.

3.2.1 Increasing the Instances of Court Intervention

Section 8 of the 1996 Act in its present form reiterates the well-known rule of
‘stay of legal action’, in order to give a chance to arbitration, where an arbitration
agreement exists and either party goes to the court for the adjudication of the
same dispute. Three new sub-sections (4, 5, 6) are now proposed to be added
to s 8, un-mindful of the dramatic multiplication of court interventions that it
will bring. The proposed sub-sections 4, 5 and 6 are as follows:

‘(4) Where an application in made to the judicial authority (ie court)
by a party raising any question:

(a) that there is no dispute in existence;
(b) that the arbitration agreement or any clause thereof is null

and void or inoperative;
(c) that the arbitration agreement is incapable of being

performed;
(d) that the arbitration agreement is not in existence, the judicial

authority may, subject to the provisions of sub-section (5),
decide the same;

(5) Where the judicial authority finds that the questions mentioned in
sub-section (4) cannot be decided because:

(a) the relevant facts or documents are in dispute;
(b) there is a need for adduction of oral evidence; or
(c) the inquiry into these questions is likely to delay reference

to arbitration; or
(d) the request for deciding the question was unduly delayed;
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or
(e) the decision on the question is not likely to produce substantial

savings in costs of arbitration; or
(f) there is no good reason why these questions should be decided

at the stage, it shall refuse to decide the said questions and
shall refer the same to the arbitral tribunal for decision.

(6) If the judicial authority holds that though the arbitration agreement
is in existence but it is null and void or inoperative or incapable of
being performed and refuses to stay the legal proceedings, any
provision in the arbitration agreement that the award is a condition
precedent for the initiation of legal proceedings in respect of any
matter, will be of no effect in relation to the proceedings.'

Much of the above proposed amendments is a replica of s 34 of the
repealed 1940 Act. It is well acknowledged that s 34 was widely misused by
lawyers and recalcitrant parties to either stall or defeat arbitration. That is why
the 1996 Act consciously steered clear of these provisions that in the past
became the basis of much litigation. The 1996 Act rightly assumes that these
matters may be taken up and decided by the arbitral tribunal. Now the proposed
amendments, by allowing court intervention from the very threshold stage of
arbitral process, are simply asking for trouble. Each of the grounds listed in the
proposed amendments happens to be a potential minefield of protracted legal
action, that may result into destruction of the whole arbitral process.

The proposed amendments are contended to be based on Article 13 of the
Model Law9. However, the question is: why did the legislature ignore Article
13, which was on the table, while drafting the 1996 Act? Obviously, the reason
for doing so was the sad experience of half a century of case law in India on
this point. Thus, the 1996 Act, as it is now, does not permit any party to challenge
in a court of law the correctness of the decision of arbitrators on the point of

9 ‘Ministry of Law’s Proposals For Amendment in the Arbitration and Conciliation Act, 1996’,
a pamphlet published by the Indian Council of Arbitration (New Delhi, n.d.), pp 13-14.
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jurisdiction decided as preliminary questions. This is allowed only once the
award is made and judicial assistance is sought for its enforcement. Thus, s
13(2) and (4) and s 16(5) and (6) are clear departures from Article 13(3) and
Article 16(3) of the Model Law. Now to go back to the old position as it existed
under the 1940 Act would surely be a retrogressive move that would push
back the law of arbitration in India by at least 50 years.

The insertion of sub-section 6 in s 8 may become unnecessary once we
accept in principle the principle of Kompetenz – Kompetenz as contained in s
16 of the 1996 Act. The rule in Scott v Avery (1856) 4 WR 746, so well-known
for the last 150 years, was ignored in the 1996 Act for an obvious reason: who
needs a sorcerer when there is no ghost. The proposed amendments first create
a ghost and then brings in a sorcerer to exorcise it.

3.2.2 Administrative Action is Turned into Judicial Action

UNCITRAL Report on Article 6 of the Model Law states that such matters as
appointment of arbitrator under certain circumstances need not necessarily be
entrusted to courts instead of chamber of commerce or some arbitral institution10.
In line with this, the 1996 Act gives the authority to appoint an arbitrator in case
of domestic arbitration to the Chief Justice of the High Court within whose
jurisdiction the arbitration is conducted, and to the Chief Justice of India in
case of international arbitration. The Supreme Court of India11 and the various
High Courts12 have made rules for the purpose of discharging this function.

The amendment which are proposed to be made in s 11 will substitute the
words ‘Chief Justice of India’ and ‘Chief Justice’ of the High Court with the

10 Commission’s Report A/40/17 of 21 August 1985 cited in Holtzmann, H M and Neuhaus, J
C, A Guide to the UNCITRAL Model Law on International Commercial Arbitration: Legislative
History and Commentary, p 255 (Kluwer, Deventer, 1989).
11 See, The Appointment of Arbitrators by the Chief Justice of India Scheme, 1996.
12 See, The Schemes for the appointment of arbitrators made in 1996 by the High Courts of
Andhra Pradesh, Bombay, Calcutta, Delhi, Gauhati, Gujarat, Himachal Pradesh, Karnataka,
Kerala, Madhya Pradesh, Madras, Patna, Punjab and Haryana and in 1997 Sikkim.
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words ‘Supreme Court’ and ‘High Court’ respectively. By implication, an
administrative action will thus become a judicial action, bringing in delays, high
costs and procedural wranglings. The interpretation of s 11(6) of the 1996 Act
by the Supreme Court of India puts it beyond any shadow of doubt that the
action taken under this section should be regarded as administrative, not judicial.13

To destabilise such a settled position in would itself be undesirable, and once
we take into account the negative implications of the proposed amendment, it
becomes a totally uncalled for move. Section 11, therefore, should stand in its
present form.

The proposed sub-sections (13) and (14) to s 11, requiring the Supreme
Court or the High Court, as may be the case, to decide preliminary issues
should be opposed for the same reasons as stated elsewhere while discussing
s 8(4) and (5). As one of the basic features of the 1996 Act is to keep court
intervention to a minimum, it would negate this basic feature if the instances of
such interventions are increased recklessly. The motto of any arbitration law
should be: whatever an arbitrator could do by himself should never be entrusted
to courts.

3.2.3 ‘Error Apparent on the Face of the Award’

Section 34 of the 1996 Act is proposed to be amended in a way that in domestic
arbitrations, ‘where an award is passed between Indian nationals’, the parties,
inter alia, are to be given one additional ground to set it aside: ‘error apparent
on the face of award’. The amendment also strives to bring the case stated
procedure back into the fabric of arbitration law. These grounds were available
in the 1940 Act and were the source of much litigation. The Indian Council of
Arbitration is against these proposed amendments, as it is of the opinion that

13 See, Sundaram Finance Ltd v NEPC India Ltd, AIR 1999 SC 565; Alor Samia (p) Ltd Peekay
Holdings Ltd, AIR 1999 SC 3246; Konkan Rly Corporation Ltd v Mehul Construction Co, AIR
2000 SC 2821. These judgments were recently followed by the Allahabad High Court in Rail
India T & E Services Ltd v M/S Vidayawati Constrn Co, AIR 2001 All 259.
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‘these proposals, if accepted, would defeat the very purpose for which the
1940 Act was repealed and the 1996 Act enacted.’14

The proposed s 34A which allows the setting aside of award in domestic
arbitration on the ground of error apparent on the face of award is based on s
69 of the (English) Arbitration Act 1996, but with a significant modification.
Whereas s 69 opens with the words: ‘Unless otherwise agreed by the parties’,
these words are omitted in the proposed amendment. Which simply means
that the amendment aims at making court intervention mandatory, which amounts
to the negation of a basic feature of the 1996 Act.

3.2.4. Desirability of Minimal Court Intervention

The 1996 Act took advantage of the experience gained from the working of
the 1940 Act and the (English) Arbitration Act of 1950 and 1979. It was on the
basis of this experience that the policy of minimal court intervention in arbitral
process was fashioned.

About the English experience, a leading authority on the law of arbitration
in England has this to say:

‘English law was almost unique in the degree of interference it
permitted the courts in the conduct of an arbitration. The major defect
of these procedures was the opportunity afforded to the defeated
litigant to prolong the dispute and to put off the day when eventually
he would have to make payment to the other party. It was notorious
also that after the decision of the court of Appeal in The Lysland
[1973] 1 Lloyd’s Rep 296, that if a request was made to an arbitrator
to state a case it was virtually impracticable for him to refuse it …
The 1979 Act… (divested) the court of the power to remit or set
aside an award on the ground of an error of law or fact on the face of

14 Comments of the Indian Council of Arbitration on the Ministry of Law’s Proposals for
Amendments in the Arbitration and Conciliation Act 1996, (Indian Council of Arbitration, New
Delhi, 2001), p 3.
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the award… (T)here is a never ending war between two irreconcilable
principles, the high principle which demands justice though the heavens
fall, and the low principle which demands that there shall be an end to
litigation. In the 1979 Act, the United Kingdom may have veered
towards the low road.’15

Lord Diplock’s comments on the underlying philosophy of the 1979 Act in
restricting the occasions of court’s intervention in arbitral proceedings, made in
his judgment in The ‘Nema’ [1981]2 Lloyd’s Rep 239 at 245, are very illustrating
and educative:

‘My Lords, in weighing the rival merits of finality and meticulous legal
accuracy, there are, in my view, several indications in the (1979) Act
itself of a parliamentary intention to give effect to the turn of the tide
in favour of finality in arbitral awards, at any rate where this does not
involve exposing arbitrators to a temptation to depart from “settled
principles of law”. Thus s 1(1) (of the 1979 Act) removes a former
threat to finality by abolishing judicial review formerly certiorari for
error of law on the face of the award’.

Thus, minimal judicial intervention in arbitration as a policy, once adopted
after careful evaluation and past experience, should never be abandoned or
diluted on considerations of ad hoc nature.

Conclusion

The (Indian) Arbitration and Conciliation Act, 1996 and the amendments
proposed to be made in it present a concoction of ‘good, bad and ugly’. In
Malaysia, we may take advantage of the Indian experience while formulating

15 Russell on the Law of Arbitration, 29th ed by Walton, A and Victoria, M, p 284 and the Preface,
(Sweet and Maxwell, London, 1982).
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our new arbitration law. We may with modifications adopt, for example,
measures regarding ‘Fast Track Arbitration’ fixing a time schedule for the
various stages of the arbitral proceedings and the time within which award is
to be made; may adopt the principle of separability of the arbitration clause
from the rest of the contract; the principle of kompetenz-kompetenz; no challenge
to arbitrator’s decision on any preliminary issue; restricting the grounds on
which award may be set aside; and entrusting the job of appointing arbitrator in
certain situations to non-judicial bodies. We may certainly wish to adopt minimal
judicial intervention as a cardinal principle of our new law of arbitration. There
is, in fact, a whole line of useful, less than useful and not useful provisions in
the existing law of arbitration in India and in the proposed amendments to this
law. We owe a duty to separate chaff from grain in order to identify the legal
provisions that may be worth consideration for adoption or adaption in our new
law of arbitration, whenever it is enacted.
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